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FEDERAL BUREAU OF INVESTIGATION
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Date of transcription 11/22/89 b6
b7C

, |
PRESBYTERY OF MISSOURI..RIVER VALLEY

,

44i-2Facnam-»g.-treet . Omaha , Nebraska / telephone 55J^8,3,Qil, was

interviewed by Spggm^fhtnWI I-La£ ^
Federal Bureau of Investigation (FBI) and SA of

provided the followingthe Internal Revenue Service (IRS),
information: V

| | advised in August or September, 1989, she noticed

the carpet in the basement of the conference room being cut out in

about a two foot square. Underneath the carpet was an area which

was originally designed for a safe within the Presbytery. Through
observation of this area, it was determined this was approximately

a one foot cube lined with three-quarter inch plywood which has

rotted out. This was topped by 2X6 and. 2X4 boards with the
advisedcarpet laid over the top of the boards .

. !
— -- - --

historically this has been a low depression area within the floor,

however, she was unaware what caused this low depression. No

record at the Presbytery has been maintained regarding the

contents or if anything was stored in this concealed area.

\

/ )

advised that at
observed the carpet being cut out
Secretary, had become aware of|__

I | staying late at the Presbytery.

approximately the same time she
t . she and I I

1 son of I ]
was frequenting

the Presbytery as a committee chairman for the Christian Social
Responsibilities which met on a monthly basis , and also for a

council meeting which meets monthly . I i would frequent the

Presbytery on a very frequent basis, utilizing the copier, and

making several hundred copies of letters. |
|f°r

three churches in western Iowa. T iey are unaware of why he would

need 300 to 400 copies of letters I .1neea ouu tu ftuu uupic?& ui jlcuuclo
i

advised several times the Presbytery was closed, leaving
|

within the building without being supervised. She is unaware.

]cut the carpet or how the carpet was cut originally. L

H
does not know if contained within the one cubed foot area there

was something of value, since no. record was maintained at the

Presbytery regarding this area. 1advised she has questioned

Investigation on

by SA
|

11/21/89 at Omaha, Nebraska # OM 147A-571 -(/2C?

r :

Date dictated

This document contains neither recommendations nor conclusions of the FBI. It is the property of the F|

to your agency; it and its contents are not to be distributed outside your agency.
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the -janitor J I and various other employees regarding

the carpet, and no one is aware how the carpet was cut, and if

contents were maintained or stored within this area, and what, the

purpose for cutting the carpet was originally.

contacted
advised upon noticing the carpet, she immediately

lof the National Credit Union Association
(NCUA )

.

.advised if she became aware of more information^

regarding ' this area and the contents of it, she would immediately
contact the FBI.
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telephone
(SA)£

Omaha , Nebraska,
1 was telephonically contacted by Special Agent

b6
b7C

\ / r-

(PsifTL
] of the Federal Bureau of Investigation

] provided the following information:

I 1 advised that in August or September, 1989, upon
cleaning the PRESBYTERY OF MISSOURI RIVER VALLEY, she observed the
carpet being cut out in the conference room located in the
basement of the Presbytery. The carpet was cut out in
approximately a two foot square. Beneath this carpet area is
about a one foot cubic area lined with three-quarter inch plywood
which has rotted out. I lobserved nothing within the one
cubic foot area.

|
I advised early in 1989, the Presbytery had

new air conditioning units placed and installed within the
Presbytery. Prior to the installation of new air^ conrii

t

f
ioning
advisedunits, a plumber was replumbing the Presbytery.

^

she thought at first some construction project or plumbing pipes \-
were located within the area which was exposed. advised at^-
the same time the Presbytery was experiencing a mice problem, she
was of the opinion the mice were coming into the Presbytery
through this area.

I ladvised she could not provide any information
regarding the contents of the one foot cubic area or of any
individual which may have cut the carpet.

|
|cleans the Presbytery on Wednesday and weekends

and works approximately 10 hours a week.

|

|advised she would immediately contact the FBI if
she became aware of any additional information regarding this
matter.

Investigation on 11/21/89 at Omaha, Nebraska File * OM 147A-571—

by SA Date dictated

This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI aqd is loaned} V l C 1989
to your agency; it and its contents are not to be distributed outside your agency.



-302 (REV. 3-10-82)

FEDERAL BUREAU OF INVESTIGATION

- 1 - .

Date of transcription 11/22/89

telephone number

[

Omaha, Nebraska,
Secretary for PRESBYTERY OF MISSOURI

VALLEY , Omaha , Nebraska , was interviewed by Special Agent (SA)
"

I of the Federal Bureau of Investigation (FBI)
Hof the Internal Revenue Service (IRS).

b6
b7C

and SAf
provided the following information:

[ ladvised in August or September, 1989, she
]of the carpet being cut out in the
nt of the Presbvterv. At

approximately this same time, she was aware of I 1 staying

learned from
i

conference room in the basement of the Presbvterv.

late on several occasions using the excuse of various meetings he
was a member of or they were meeting at the Presbytery,
advised specifically she coul cj recall certain times
August or September, 1989, of

in either
staying after 5:00 p.m.

and had a meeting regarding the unnsnan 'Social Responsibilities
for the Homeless and then was meeting with a Methodist minister
and another pastor from the Presbytery,

! \
of the

FAIRVIEW PRESBYTERY, telephone 451-8125 or 330-4533. >** ./

] advised she is unaware of the contents of the
one cubic foot area which has become exposed when the carpet was
cut away. She does not know if I Iwould have cut the
carpet

.

I ~l advised if she were to learn any additional
information regarding this matter, she would immediately contact
the FBI

.

This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and i|

to your agency; it and its contents are not to be distributed outside your agency. \
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Date of transcription 11/20/89

]
Registered Rep.ne^en,ta.t,i-V-e-i

—©OKE&MAN
XNVESTMENTg" 108 East Cddar Dale Road, Paoilliop. Nebraska ,

59 2-1355. was interviewee dy Special Agent ( SA)
| |

I I of the Federal Bureau of Investigation (FBI) and
of the Internal Revenue Service (IRS)

. \_SA
| |

' — —^

provided the following information:
]

I advised in approximately December o f 1988, she

was telephonically contacted by a I
,

|was referred

to her office by I I
of BROKERAGE SERVICES. I l is a

wholesale broker who does not deal with the general public in the

sale of securities. I Iwas wanting . information on how to

invest an inheritance of $400,000.00 with the potential of

receiving an additional $2 million. I I attempted to set up

an appointment for personal appearance ofL Iwhich was set for

December 28, 1988. ]
|advised she was unable to make the

appointment since a friend was coming in to review the investments

from Chicago, Illinois, and would handle the potential
investment.

b6
b7C

0
(advised I Hprovided a physical description

of a black female, a working single parent ,
and was employed at

CAFE CARNAVALE , then owned byP i
°f FRANKLIN COMMUNITY

FEDERAL CREDIT UNION. I [ was married to a|
|

who

resided in the North Omaha area, and could be contacted at a

telephone number which |jio longer has in her possession.

would not provide any investment information

over the telephone until a personal contact could be made with
^ As a result——no_,further discussions on how to invest the

money were made?T had indicated she was interested in buying

real^ estate to house her various relatives in the Omaha area.

could not provide any further information regarding
d has not been recontacted by

| |
since December of

1988.

esud i

j-3ic

This document contains neither recommendations nor conclusions of the FBI. It is the property of the I

to your agency; it and its contents are not to be distributed outside your agency.
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Date of transcription 11/2 1/89

|
FIRST AFFILIATED

securities. INC.. 2%6 Blackstone Center, 302 South_.36th Stx&et-r-

WPhraska Telephone 346-0490. was interviewed by Special
Agp.nb (SA) I \ .

",Mrbf the Federal Bureau of

Investigation (frt) ?ffhd sa
|
of the Internal Revenue

Service (IRS) .
provided the following information:

advised in approximately November or December

of 1988, she was telenhonically contacted by a female who

identified herself as I I jQusiiah conversation,
|

was able to provide a description of I I
as a black female,

approximately I
years old ,

who is a single parent of

children, living in the north .side Of Omaha/ Nebraska.

was to have been married to a |__ lin the
^

North Omaha

area . No further description was available

.

|
never met ,

and could not provide any other identifying mrormation.

[ I advisedl |
had contacted her on the advice

of I I of "BROKERAGE SERVICES . I lis a wholesale

broker who was contacted by regarding the investment o..

approximately $2 million. referred!
I
to

I \

who

was contacted by telephone. indicated she was in the

’

process of receiving $2 million which consisted of an inheritance

and loan. She was seeking information on investment opportunities

and wanted! I advice on how to invest the $2 million.

I I advised she receives numerous telephone calls from

various unknown individuals in the Omaha area regarding non-

existent fortunes and how people should invest their money if they

were to receive a large sum of money. I \ I
attempts . to have

serious potential investors come into her office to obtain .

information regarding investments. I I
advised

|
Ranted

to invest the money and purchase an apartment building to house

her various relatives and to provide a residence to those

relatives with the money.

| | advised later in the conversations of which she

had two telephone conversations, she learnedj |
could be

contacted through CAFE CARNAVALE, which was owned by|

I advised she had several relatives which were employed at

CAFE CARNAVALE through !

~| advised she attempted

Investigation on 11/17/89 at Omaha ,
Nebraska _fu, , mwMjypaga £0

by SA Date dictated 11/20/89

This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI

to your agency; it and its contents are not to be distributed outside your agency.



to contact I
|at CAFE CARNAVALE. She left a message for

and recontacted her following the message left at CAFE

CARNAVALE

.

advised after pjjhs second conversation, she

received no further contact from and could not provide any

further details regarding the money or investment.

I ~l advised FIRST AFFILIATED SECURITIES has no

other business dealings with FRANKLIN COMMUNITY FEDERAL CREDIT

UNION or the principals Of FRANKLIN COMMUNITY FEDERAL CREDIT

UNION.

or

or

<1

Ch
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BROKERAGE .SERVICES ,.._Omahay
N.eb

r

el-ephonezriuffiK#A 334- 52 11L—was telephonlcally
interviewed by Special Agenjt (SA)“]

p
l°f the

Federal Bureau of Investigation (FBI). provided the
falling information: \

| advised BROKERAGE SERVICES is a wholesale stock
representative for mutual funds and various insurance companies,
specifically representing the PIONEER GROUP out of Boston,
Massachusetts, and a brokerage service for various brokerage
companies in the Omaha, Nebraska area. I

~1 advised BROKERAGE
SERVICES is listed in the yellow pages of the telephone directory.

I I advised that as a result of this listing, he
believes al [ contacted him regarding a potential
investment of two million dollars and was seeking advise on how to
invest this money. advised that after a brief
conversation, he determined |

was in need .of a financ ial.

planner, and as a result he referred l bo I |
and

^

| Hof FIRST FINANCIAL AFFILIATES.

ladvised he did not obtain any identifying
information from l I

regarding her present address or telephone
number. After her needs were determined, he simply referred her
to both of the above individuals for assistance.

I advised he had forgotten the incident until
subpoenas WSfS Served on I landP I

for records
regarding FRANKLIN COMMUNITY FEDERAL CREDIT UNION ( FCFCU). I

advised either through conversations with
J

lorl — he
is of the opinion l |

was a relative of|
could not recall why he is of that oplni.Q.n. other than through
those conversations he had with or because of

a newspaper article he mav have read regarding [and her
relation with

| |

| advised if he could recall anymore specific
information regarding he would immediately contact the FBI.

Investigation on

by SA

11/21/89 Omaha, Nebraska File# OM 147A-571 y

Date dictated

This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is 1

to your agency; it and its contents are not to be distributed outside your agency. I
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® ^'riP'LSSFJS! M81*K1S COURT
FOR THE DISTRICT OF NEBRASKA

COMPLAINT

a.
\

CIVt »• —
c^mirrfc^Sf mnwANKL1N

|

Plaintiff, )

vs* <
? COMPLAINT

JOHN-BAPTISTE. FLOYD i

WATERMAN, JEANNE RODGERS s

gARNELL DEASEN, HELEN
*

&TTJRSON. ROBERT JONES, STAN )
JBSSLER, GLENN E. MITchEl! f
gj'» NANCY CALLINOER, JAMSS C.)

ARTHUR MILLER, )W®TX<E BROWDER, JARRETS AsBB )OT SWANIGAN. MAm BASTUr 5sod WALTER CALLINGS,
* 4AW

* S

Defendants,
}

“BlM Aa"lni*tratl0“ <9«rd, U liquid.ting«*«t for Franklin Cawunlty F*der*l c».dit Onion, for It, ea«.Of action ag.ln.t th. defendant «!,„ and at.e a. fen
3T2R8T CLA2K — BOARD OF DIRECTORS

an agency
^

»oard (NCOAB) 1,

r- - *===: stsnsr
r, r.frsrr»as.?srr»:

3- Venue Is proper hereundar pursuant to 26 U,s,C. § ljpj,
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4< The Franklin Community Federal Credit Union (FCFCU) is

* federal credit union organized pursuant to the Federal Credit

Union Act, 12 U.8.C. $ 1751, at seq., with Its principal place of

business In Omaha, Nebraska. It was chartered by the National

Credit Union Administration on December 13, 1969 and has bean

insured by the National Credit Union Share insurance Fund since

April 23, 1973.

5* On the 10th day of November, 1986, acting pursuant to

the Federal Credit Union Act, the National Credit l&tion Admini-

stration Board found the fcfcu to be insolvent and appointed

itself as the liquidating agent for Franklin Community Federal

Credit Union, A copy of that Order is attached as Exhibit "D'\

This suit is brought by the NCUAB in its capacity as liquidating

agent for FCFCU.

6 i Lawrence E, King, Jr. is a resident of Omaha, Douglas

County, Nebraska and from 1970 until November 10, 1968 Lawrence

E* King, Jr. was the Treasurer and Manager of the Franklin

Community Federal Credit Union.

7. A. Charles John-Baptiite is a reaidant of
. * Prior to . he was a

resident of Omaha, Nebraska, and was a member of
the Board of Directors of FCFCU for a number of
years prior to its liquidation, and was Chairman
of the Board of Directors from Ootober 1985 until
its liquidation*

B. Defendant, Dr* Floyd Waterman is a resident of
Omaha, Nebraska, and was a msmber of the Board of
Directors for a numbar of years prior to its
liquidation.

C* Defendant, Jeanne Rodgers is a resident of Omaha,
Nebraska, and was a member of the Board of
Directors from October 198$ until its liquidation,

D* Defendant, Carn*11 Deesen la a resident of Omaha,
Nebraska, and was a member of the Board of
Directors from Ootober 1985 until ite liquidation.

B. Defendant, Bel an Patterson la a resident of Omaha,
Nebraska, and was a member of the Board of
Directors from October 1965 until its liquidation.
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F* Defendant, Robert Jonas Is a resident of Omaha,
Nebraska

,
and was a member o£ the Board of

Directors from April 1903 until its liquidation

G. Defendant, Stan Kessler is a resident of Omaha,
Nebraska, and was a member of the Board Of
Directors from April 1903 until Its liquidation*

H, Defendant, Glenn B. Mitohsl, Sr. is a residant of
Omaha, Nebraska, and was a member of the Board of
Directors from January 1908 until its liquidation*

I* Defendant, Nancy Cal 1 in* ex is a residant of Omaha,
Nebraska, end was a member of the Board of
Directors from June 1988 until Its liquidation.

J. Defendant, James C. Hart, Jr, Is a resident of
Omaha, Nebraska, and was a member end Secretary of
the Beard of Directors from October 1983 until its
liquidation.

A* Hr. Arthur Hiller is a rasident of Omaha,
Nebraska, and was a member and Chairman of the
Board of Directors of FCFCU for a number of years
prior to October 1983,

B. Myrtle Browder is a resident of OmAha, Dowlas
County, Nebraska, and was a member of the Board of
Directors of FCFCU for a number of years prior to
October, 1983,

C« Jerrect Webb is a resident of Omaha, Douglas
County, Nebraska, and was a member of the Board of
Directors of FCFCU for a number of year* prior to
December 1987,

D, June Svanigan is a residant of Omaha, Douglas
County, Nebraska, and was a amber of the Board of
Directors of FCFCU for a number of years prior to
Decamber 1987,

S, Marie Bastion is a resident of Omaha, Douglas
County, Nebraska, and was a member of the Board of
Direotors of FCFCU from April 1983 until about
August 1986.

F, Walter Callinger Is a resident of Omaha, Douglas
County, Nebraska, and was a member of the Board of
Directors of FCFCU from January I960 until June
1988*
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9* Under the direction, control and supervision of

Lewrenoe E. King) Jr* and the Board of Directors the FCFCU

followed a practice of advertising and selling millions of

dollars of purported certificates of deposit at shove market

rates* Neither the existence of these outstanding certificates

of deposit» nor the proceeds of the certificates were disclosed

by management within the books and records of the company or

disclosed on ita financial statnents* At the time of the

closing $33,283, 053*00 in purported certificate* were outstanding

but not recorded, while the books and financial statement of the

credit union on September 30, 1988 reflected aaeete of

$2,318,532*70, recorded liabilities of $40,770*56 and recorded

shares of $2,036,929*79* Actual assets at the date of closing

totalled $3,163,213 while total deposits were $42,247,667 with a

deficit of $39,084,454.

10. In the exercise of control the FCFCU and in violation

of his fiduciary duties defendant King committed a long series of

fraudulent, dishonest and illegal acts by which funds were trans-

ferred from FCFCU to himself, to other entities and persons for

his benefit and to other entitles and parsons intended to be

benefited by him, all to the damage and detriment of FCFCU and in

violation of the fiduciary duty of Lawrence S* King, Jr* to

FCFCU,

11* Among the fraudulent, dishonest and illegal acts by
which assets and funds of FCFCU were transferred ere the follow-

ing j

A, During the years prior to November, 1988 Franklin
Community Federal Credit Union paid the personal
expenses of Lawrence 5, King. Jr* and his family
totalling at leaefe $10,729,128,

B, Funds of Franklin Community Federal Credit Union
were fraudulently and without consideration trans-
ferred to or paid on behalf of corporations and
antities owned, controlled or managed by defendant
Lawranoa E. King, Jr* totalling at $1,985,765*

C, Under the direction, control and aupervialon of
Lawrence E, King, Jr* and the Board of Directors,
funds were reoelved by Franklin Community Federal
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Credit Union for Which certificates were issued
without the funds or the certificates being shown
on the boohs of the credit union • Interest pay
mente end redemptions were paid upon those certi-
ficates, funded by the sale of further certifi-
cates, also not recorded on the books of the
Oredit Union. The managcneit of the funds end the
perpetuetion of the scheme required a number of
personnel and payroll and other expenses far in
excess of the legitimate needs of the Oredit
Union*

12. from 1975 until the date of the closing Mr. Earl Thomas

Harvey, Jr. vas an employee of FCFCU end had primary control of

the bookkeeping end other financial functions of the Credit

Union* During those years he misappropriated to his own use or

that of his family, funds of the Credit Union totalling at laaee

$783,447.

13. The losses set forth above resulting from the actions

of Lawrence E. King, Jr. and Earl Thomas Harvey, Jr. were

proxiaately caused by the negligence, inaction, miemanagamant end

breach of fiduciary duty by the Board of Directors, end each

member thereof, in that they:

A. Attempted to abdicate their responsibilities and
rely exclusively upon the period io examinations of
the NCUA for the &an«g«&ent of the Credit Union.

9. Failed to conduct or cause to be conducted annual
audits of the financial statements of the Credit
union since the Fell of 1984, even though required
by statute, 12 U.S.C. I 1758, and repeatidly
requested and directed to do so by the National
Credit Union Administration *

C. Ignored warnings and directives of the NCUA
examiners.

D. Delegated excessive authority and discretion to
credit union officials, and in particular Mr.
Lawrence E. King, Jr., and mt« lari Thomas Harvey,
Jr.

E» Failed bo supervise or attempt to auparvise the
activities of Credit union officers and employees.

?, Violated, or permitted the credit Union to
violate, various federal regulations and statutes.
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G. Ignored complainte by employees o£ improprieties.

H« Ratified end approved without question the
activities of Lawrence L King) Jr. and Sari
Thomas Harvey, Jr.

I. Allowed the financial affairs and records of the
Credit Union to become hopelessly commingled with
the personal and business affaire and racords of
Lawrence E. King, Jr. and Consumer Services
Organisation.

J. Made no inquiry or attempt to determine the source
of funds for Hr, Lawrence E« King, Jr.'s vast
personal expenditures and ignored public knowledge
of improprieties,

K. Caused and allowed the Credit union to sell and
broker share certificates end certificates of
deposit in excess of its needs and in excess of
the Credit Union's ability to reinvest profitably.

L. ?alled to ascertain or inquire how the Credit
Union was able to offer share certificates and
certificates of deposit at high rates of interest,

M. yelled to ascertain or inquire how the Credit
Union was able to pay hundreds of thousands of
dollars in commissions to ’’Development Officers."

N* Negligently allowed Lawrence E, King, Jr. to
determine persons to be elected replacement
members of the Board of Directors end electing
replacements without qualifications.

0, neglected to ascertain that the Credit Union had
sold and was selling and renewing certificates for
at least $35,000,00* in exeats of the liabilities
shown on the Credit Union's financial statement,

?• Failed to direct, supervise and review the .

activities of the auperviaiag committee,

U. gy virtue of the above and foregoing, there is now due
to the plaintiff from' the defendants the cum of $39,034,454,

WHEREFORE , the plaintiff prays judgment Against the defen-

dants, and each of them, in the amount of $39,084,454, together
with its costs expended herein.
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16, a*
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Jr* Paul Lea ia a rasident of Omaha. Douglas
County, Nebraska, end was a member of the
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* resident of Omaha,

Douglas County, Nebraska, end was a member of the
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P
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y
i9Ss?

itfe#e 01 mCV ir0m April l * 1983

Defendant Thelna Dean is a resident of Omaha.
*nd was a aamber of theSuperviaory Committee of FCFCU in 1984 and 1985?

nlSf?!*
0
*

To“my s^l« 18 a resident of Omaha,Douglas County, Nebraska, and was a member of theSugervisery Committee of FCFCU in 1985, 1986? and

e»

g«

S?S!i2“L*®?y *£&; *• * *•»«*« 0f on«h,,jougias County, Nebraska, and was a member of theSu|ervisory Committee of’FCFCU in 1985,1986; 2nd

Defendant Glenn Thomas is a resident of Omaha

ahmSwf*2un£y * Nebraska
, and was a member of

*

the

19S?r
iaWy Cc,wtt,:#i o£ PG?CU in 1985, 198$; and

SSSuTLSS! 8SKla *2 u »«•»*««* of On,.ha,
HSiM Cotwry, Nebraska, and was a amber of theSupervisory Committee of FCFCU from
to the date of liquidation,

Defendant S* P« Benson is a resident of Omaha.Douglas County, Nebraska, and was a m«b« of theSupervisory Committee of FCFCU from
*

to the date of liquidation,

SSSlffcote1 18 * resident of Omaha,County, Nebraska, and was a member of theSupervisory Committee of VCFOU from
01 Cn®

to the date of liquidation, —
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FEDERAL BUREAU OF INVESTIGATION

t_elepfeoaJ-jmmpgrf

b6
b7C

Date of transcription 12/15/ 89

and SA

Yutan, Nebraska ,

. . was interviewed by Special Agent ( SA

)

I of the Federal Bureau of Investigation (FBI)
of the Internal Revenue Service ( IRS )

.

S
as being interviewed in the FB I Office where he

voruntarny appeared 'to be interviewed

.

interviewed regarding Vis emol ovment at FRANKLIN COMMUNITY FEDERAL
J) • LCREDIT UNION

information:
( FCFCU

)

was being

provided the following

advised he began his employment at FCFCU in
March, 1984 , and continued his employment until the credit union
was closed November 4, 1988. I tvas employed in the
Accounting Department at the time of the closure of the credit
union. He had the authority to si on chfirlcs

, along with
| |

and other former employees
Jwas responsible for posting ofor me credit union.

|

checks and other duties which were previously handled bvf
sister of I Iwas trained by [_
I Iwas aware of the account number 8&88-1, known as

I
the FRANKLIN Account,, where various expenditures, involving
expenditures on behalf of

1 1

withdrawn from.

I

LJJTJ I

]and the credit union, were
advised monies from the sale of

certificates or deposit were deposited into FCFCU after they were
received at FRANKLIN'S Account at FIRSTIER

.

/

was of the opinion [_ I President,
FCFCU was' taking advantage of the FRANKLIN Account because
personal bills consisting of jewelry, American Express, and
florists, to name a few, were being paid by this account , when in
fact they were for personal expenses of

| |
advised he

believed a better accountina for this could have been done, and
had seveipal discussions with and

advised checks were issued whicl
1317 Account, known as CONSUMER

i would reveal a withdraw
SERVICES ORGANIZATIONfrom the

(CSO)

.

However, posting monies were actually withdrawn from
FRANKLIN'S Account with monies deposited into FRANKLIN'S Account.
A paper trail would reveal those monies being withdrawn from the
1317 Account, but in fact they were not.

This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI andi

"o your agency; it and its contents are not to be distributed outside your agency.
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Continuation of FD-302 of
.. On 12/12/89 . Page

,

, advised he was responsible for obtaining change
orders for Fcpcu_ to operate on.

| \
and

|would personally picK up cnange orders rrom FIRSTIER
and bring them back to FCFCU for operating cash. Normal change
orders consisted of $80,000 to $100,000 in currency. Later in
FCFCU 's operation, WELLS FARGO was hired to deliver this currency
to FRANKLIN'S location in the North Omaha area and South Omaha
area. Tellers would issue cash tickets for money to be used at
their teller station and the regular accounting of their teller

W£C6 maintained bv h.ijnself or the head teller, which was

,
.advised as a signor of checks on behalf of

FCFCU, he could recall on several occasions signing checks which
were blank on behalf of I | who was paving the bills on
behalf of|

i |
On one occasionl Isigned green

checks taken _py TromTCFCU.
|

|was i ng and was
to need^the checks signed, even though ] lhad signature

authority on the checks. Those checks were blank.

I
was shown a counter check which was obtained at

FIRSTIER, dated October 5, 1987, made to the order of ftrrttfr
BANK OF OMAHA in the amount of $112,000, signed bv l I

reviewed the check, advised the printing nf
rne check was his, and that the signature of
his. After review of the check. advised he was given
instruction by

I I to obtain a counter check and purchase a
cashiers check for $112.000 from ftrsttfr. The cashiers check was
made out to for the $112,000. The
instructions were handwritten out on a piece of paper which was
rrA 4-^ 1 I 1 I

1
I

*given to
| l by

cashiers check for t,

back to[

] returned with the
he $112,00 0 and the instructions and gave them

advised this was not a normal
procedure, however, he believes he may have obtained cashiers
checks through the signing of counter checks at FIRSTIER on two
ni*.hpT nrrsc: -I rm c? I n ^ i 4-t— *other occasions,

f

regarding those two other
could not recal.
imes

.

the specifics
was not informed why

the $112,000 was needed, and could not provide any information
regarding the Purchase Qf CAFE CARNIVAL or anv other business

I I oc I

'

l had no
] regarding the $112,000

related to
instructions or contact withT
counter check and the obtaining of the cashiers check.

] advised he obtained, from I"

$10, 900 to purchase a 1978 Corvette.
[

.vu,...u .xuu
with

| 1 about his personal vehicle and the condition of
* ~ J —Lx J -X . » - . I I

]nad conversations
I I w**v^_*. w W.4.W WiAU V-W11U

that vehicle which was in poor operation. As a result.

b6
b7C
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arranged through his mother,
|

[ the gift of
$1Q r9 QQ.—Nq loan—papers were ever signed or arranged by I

~1
the gift

.for the purchase of the Corvette. The
1978 Corvette wag purchased from HUBER CHEVROLET, and was driven
by until January, 1988, at which time f ] soldthe vehicle back to HUBER CHEVROLET for $8,000.

|
[used

the $8,000 to pay personal bills. No money was paid back to I I

I l°r
I

~1 advised he deposited the
$ 1 0.9 00 j nto_his bank account at THE BANK OF YUTAN , Nebraskzj.

1he did not receive $12,000 in a gift of money from
i

[ advised that in addition to the above money, he •

trip to Orlando , Florida, which was arranged throughreceived a
the ROYAL TRAVEL AOFNPV

TW
py\
took ms wite "and" I

at the instruction of
wo children in April,

The travel package was provided to him byTO flrlanrln"

and included air fare , hotel

,

entrance to
DISNEYWORLD, and transportation.

| ladvised because of his
hard work and the sacrifices he was making by not seeing his
family at FCFCU

,

I 1 told him to take a vacation that was
provided to him.

| l
advised that total travel package cost

000 and was paid in full by | | at the instruction
]

I I advised that while employed at FCFCU, he
maintained several credit cards of which he has one card for the
purchase of gasoline. Credit cards included the Chase Manhattan
Visa, American Express, Phillips 66, American Charter Visa,
JC Penneys, Standard Oil, and Brandeis.

I
|advised he received no other funds, gifts, or

other personal merchandise from anyone affiliated with FCFCU or
the principals of FCFCU.
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| |
Pending Closed

Description of Serial

Date

Date
Charged

Employee

To

RECHARGE Date

From

Date charged

Employee

Location



FD-515 (Rev.9-20-89)

Accomplishment Report
(Effective 10/1//89)

(Submrtt within 30 days from date of accomplishment)

TO: Director. FBI

FROM:
SUBJECT:

SAC, OMAHA

Bureau File Number

1 47A-571
F feld Office File Number

4

Squad or RA Number

12/15/89

Investigative Assistance or Technique Used

Wore any of the invttjoitive assistance or technique* listed below used In connection with accomplish-

mont being claimed? S No LJ Ye» - ff Yes. rate each used as foSows:No LJ Yes * ff Yes. rate each used as foSows:

1 m Used, but did not help 3r* Helped. subetantiaJly

2 * Helped, but only minimaly 4 » Absolutely essential

ET AL
BANK FRAUD-IRS
00 : OMAHA

I.AcctgTech Rating

Assistance
8. Eng. Sect. Rating

Tape Exams
1 5. Photographic Rating

Coverage

2. Aircraft

Assistance
9. Hypnosis

Assistance
16. Polygraph

Assistance

3. Computer
Assistance

10. Ident Div

Assistance
1 7. Search Warrants

Executed

4. Consensual
Monitoring

1 1 . Informant
Information

1 8. Show Money
Usage

5. ELSUR *

FISC
1 2. Lab Div

Exams
19. Surveit, Sqd.

(SOG) Asst

6. ELSUR •

Title III

13. Lab Div

Field Support
20. SWAT Team

Acbon

7. Eng. Sect.

Field Support
14. Pen

Registers
21. Tech. Agt. or

Tech Equip

L£r X if a joint operation with:

IRS
(Identity of other agency)

ED X if case involves

corruption of a public

informations
|

Indictments |D. Recoveries. Restitutions, or Potential Economic Loss Prevented (PELP)

Property
j

f

B. Arrests, Locates, 1tammonses or Subpoenas Served (No. of Subj •)

A B C
Subpoenas

FBI Arrests*
Served

FBI Locates * Criminal 1
Local Arrests •

Summons

FBI Sub}. Resisted : Armed — Local Crim.

Summons

23. UCO
Group I

25. UC
Other

26. NCAVC/
VI-CAP

27. Visual Invest •

Analysis (VIA)

(Explain valuation In remarks)

Potential Economic
Loss Prevented

C. Release of Hostages orChildren Located: (Number of Hostages orChildren
Looted)

Hostages Held By Terrorists ; All Other Hostage Situations

Missing or Kidnaped Children Located

F. Seizures/ Forfeitures

E. Civil Matters

RICO - Civil

Convictions

Government Defendant

Administrative

Civil Suits S
Amount of Sort

$
Settlement or Award

G. Administrative Sanctions

Subject 1

Government Plaintiff

Enter AFA Payment Here

Subject Description Code* •

Time Frame

Suspension Years Months

Debarment D Permanent

Subject 2 Subject Description Code* *

Time Frame

Suspension Years Months

H. Final Judicial Process: Judicial District

District State

Subject 1 Subject Description Code**

ConvictionFelony
Misde-
meanor

D Parole
Revocation
Probation
Revocation

Debarment

Conviction or Pretnal Div. Date

Subject 2

D Permanent

Combined Sentence

Probation

Yrs. Mos.

D Plea
Trial

Pretrial

Diversion

Add consecutive sentences together.

Enter longest single concurrent sentence.

Do not add concurrent sentences together.

Sentence 10 yrs. * 8 vrs. susp. « 2 yrs. In-Jail,

Felony
Misde-
meanor
Parole
Revocation

D Probation
Revocation

O Plea
D Trial

D Pretrial

Diversion

Sentence Date

Subject Description Code* •

Conviction

Acquitted Dismissed

1m
Combined Sentence

Probation

Yrs. Mos.

Add consecutive sentences together.

Enter longest single concurrent sentence.

Do not add concurrent sentences together.

Sentence 10 yrs * 8 yrs susp. « 2 yrs In-Jail.

[

Attach additional forms if reporting final judicial process on more than two subjects, and submit a final diposilion form (R-B4) for each subject.
|

Remarks: (For every subject reported in Sections A, B, E, G, or H above, provide name, DOB. race*, sex, and if available POB and SSAN.
|

I . J

On 12/14/89

,

| |
was indicted by FGJ, District of Nebrask a—Waha, '

^ yC
Nebraska, on one count of a violation T 18, USC, Section 1344.

| |
i«s.//jl/t/^

/r

described as a black female bornl I i

»

MAMskls (4)

Omaha (l) - 147A-571) (1 - 66-3089)
- * codes on reverse skfe.VWLi^ , /ri/\

781/ DOJ



PD-51S (Rev.9-20-89)

Accomplishment Report
(Effective 10/1//89)

(Submitl within 30 days from date of accomplishment)

TO: Director, FBI 12/14/89
Bureau Fite Number

FROM: SAC, OMAHA 147A-571
Ftek) Office Fite Number

Investlgstlve Assistance or Technique Used

Were any of the investigative assistance or technique* fisted betow used Jo connection with accomplish-

ment being ctomed? D No B Yes * M Ye*, rate etch used u fo»owa:

1 m Used, but dkl not help 3y» Helped, substantially

2 * Helped, but only minimsiy 4 * Absolutely essential

Squad or RA Number
1 1 . Acctg Tech Rating

\
B. Eng. Sect

Tape Exams I

16. Photographic Rating 1 22. Telephone R*txk>7C

riiii

FAG_BF, TAXES
00 : OMAHA

2. Aircraft

Assistance

@ Xff a Joint operation with:

3. Computer
Assistance

(Identity of other agency)

D X if case involves

corruption of a public

official (Federal, State or

Local).

1C. Polygraph
Assistance

1 9. Survell Sqd.
(SOG) Asst

20. SWAT Team
Action

To* Rees

23. UCO
Group I

24. UCO
Group II

25. UC
Other

26. NCAVC

/

21. Tech. Agt. o
Tech Equip

A. Preliminary Judicial Process

(Number of subjects)

Complaints I Informations
|

indictments |D. Recoveries, Restitutions, or Potential Economic Lots Prevented (PELP) (Explain valuation In remarks)

B. Arrests, Locates, Summonses or Subpoenas Served (No. of Subj.)

Potential Economic
Loss Prevented

FBI Arrests-

FBI Locates •

Local Arrests -

FBI Subj. Resisted

.

A B C Subpoenas
Served

Criminal

Summons

Local Crfm.

Summons

C. Release of Hostages or Children Located: (Numberof Hostages or Children
Located)

Hostages Held By Terrorists ; All Other Hostage Situations

Missing or Kidnaped Children Located

F. Seizures/Forfeitures

Forfeitures

Enter AFA Payment Here

G. Administrative Sanctions

Subject 1

Suspension

Debarment

Subject 2

Suspension

Debarment

Subject Description Code* *

Time Frame

Years Months

D Permanent

Subject Description Code* •

Time Frame

Years

Permanent

H Final Judicial Procsas: Judicial District
i NE

District State

Subject 1 Subject Description Code*-

9/15/89
Conviction or Pretrial Div. Date

Subject 2

Combined Sentence

Probation

Yrs. Mos.

D Felony
Misde-
meanor

D Parole
Revocation

O Probation
Revocation

12/8/89
Sentence Date

Subject Description Code*

Conviction

Acquitted Dismissed

r
Combined Sentence

Add consecutive sentences together.

Enter longest single concurrent sentence.

Do not add concurrent sentences together.

Sentence 10 yrs. - 8 yrs. susp. « 2 yrs. In-Jail.

D Ptea
Trial

Pretrial

Diversion

fnes$

Add consecutive sentences together.

Enter longest single concurrent sentence.

Do not add concurrent sentences together.

Sentence 10 yrs. • 8 yrs susp. « 2 yrs In-Jail

Attach additional forms If reporting final judicial process on more than two subjects, and submit a final diposition form (R-84) for aach subject.
[

Remarks: (For every subject reported in Sections A, B, E. G, or H above, provide name, DOB, race*, sex, and if available POB and SSAN. I w#sy/ -037
Dn 12/8/89, USDJ LYLE STROM sentenced \

subject, to 3 years b6

probation, 5 months in-house jail, which is to pay $250 each month b7c
On 12/8/89, USDJ LYLE STROM sentenced | I

subject, to 5 years

probation, 5 months in—house jail, which is to pay $250 each month

and_£ined $1,000 for a violation of T 26, USC, Section 7206 .tax perjury

was indicted for two counts T 26, USC, Section 7206 (ri^hrid’ One-~^^
T 18, USC, Section 1623, which was dismissed

emee. . R“84 being submitted by OMAHA.
is a

tjiee codes on reverse side. " ~ iV)

CP- Omaha (<dP- 147A-571) ( 1 - 66-3089)
mr* ft* • V 1 / * \



NATIONAL CREDIT UNION ) CV 88-0-819, CV 88-0-918,
ADMINISTRATION BOARD, etc., ) CV 89-0-99

)

Plaintiff, )

) MEMORANDUM
vs. ) AND ORDER

)

LAWRENCE E. KING, JR., et al., )

)

Defendants. )

f.

Presented' to me is the motion of the National Credit Union

Administration Board, as liquidating agent for the Franklin

Community Federal Credit Union, ("NCUA") (filing 141, 88-0-819) 1 to

compel the production of various books and records belonging to,

in the possession of, or under the control of the defendant

Lawrence E. King, Jr. King, in contrast, seeks a protective order

from being forced to turn over the documents and respond to an

interrogatory that required King to specify documents he had not

produced upon an attorney-client privilege or work-product doctrine

claim (filing 137). King also seeks a protective order (filing

137) prohibiting the taking of a records deposition regarding these

documents, to the extent one is requested of King's present or

former lawyers.

In this memorandum, I deal only with King's assertion of his

privilege against self-incrimination_under the fifth amendment to

the Constitution and the question of whether King should be granted

MJnless otherwise indicated to the contrary in the text, all
references to filing numbers will be to CV 88-0-819, although there
are identical filings in the related cases appearing in the caption
of this memorandum and order.

1

Serial 638



ft

a protective order in that regard.* Other issues are to be

resolved at a later date. I deal with this issue now in order that

King's counsel can know as to other privilege questions whether

they are obligated to identify certain documents as a condition

precedent to asserting various privilege claims other than the

fifth amendment claim. King's counsel tell me that they may need

to identify documents with some particularity in order, for

example, to assert an attorney-client privilege for a certain

document. But King's lawyers are reluctant to make the

identification for fear that the act of identifying the documents

may be construed to be an incriminating testimonial act on the part

of King violative of King's self-incrimination privilege or that

the act of identification might otherwise waive the fifth amendment

privilege claim. In other words, King's lawyers do not want to

forego the self-incrimination privilege in order to assert another

privilege. Submitted to me for in camera examination are four

boxes of documents; a green or yellow piece of paper with the

notation "5th" or "Fifth" is appended to each document for which

the claim of self-incrimination is made. An ex parte typewritten

exhibit list identifying the documents with some particulari ty has

been received by the court and ordered sealed (filing 15S). The

exhibit list asserts for each numbered document the privilege(s)

claimed by King with regard to each exhibit. Some of the documents

*Thus, at this time I will not deal with King's motion to stay
discovery (filing 138), but I will defer ruling on that motion
until all the privilege claims have been submitted.

2



also have privilege claims in addition to the fifth amendment

claim.

I. FACTS3

King faces a forty-count criminal indictment in this court

alleging among other things that King participated in a conspiracy

to defraud the, United States by impeding the Internal Revenue

Service and the NCUA. (Filing 152, Def '

s

Exh. i, Count I). This
r.

conspiracy is predicated upon the claim that King abused the

Franklin Community Credit Union ("Franklin”) and the Consumer

Services Organization, Inc. ("CSO" ) while King was manager of the

former and president of the latter. (Filing 152, Def

'

s Exh. 1,

Count 1, A & B). King and his family are said to have embezzled

more than twelve million dollars from Franklin, and part of the

conspiracy was alleged to involve the filing of false income tax

returns. The conspiracy is said to have spanned between the dates

of July 1, 1976 and May 19, 1989, the date the indictment was

handed up. King asked for and received court-appointed counsel in

the criminal case, and court-appointed counsel have received

permission to enter a limited appearance in the civil case against

King, but counsel have been precluded from initiating discovery in

the civil case without express approval of this court if they wish

’The United States of America is not a party to this action.
The statements of the court made herein are not intended to be used
for any purpose in proving or disproving the merits of the
indictment in the criminal case styled United States of America v.

Lawrence E. King. Jr. and Alice Ploche Kino . CR 89-0-63 or in any
related criminal cases.

3



to be paid under the Criminal Justice Act for such services.

(Filing 152, Def ' s Exh. 11). 4

King is sued, or is otherwise involved, in these civil cases

because the NCUA claims that King and others devoted the resources

of Franklin to the personal benefit of the various defendants.

( See Filing 1 (Complaint)). King is only a party in one case, and

King's court-appointed counsel have entered an appearance in only

one case, CV 88-0-819. The civil complaint against King was filed

before the criminal indictment was handed up. (id.. ) In the civil

complaint against King, it is contended that from about 1970 to

4King ' s lawyers argue that I also prohibited King personally
from taking discovery in the civil case when I entered my orders
in the criminal case instructing King's lawyers in the criminal
case as to what their duties were in the civil case. There is no
such explicit limitation in any of the orders issued in the
criminal case insofar as King personally is concerned. ( See Filina
152, Def ' s Exh. 11, pp. 6-7 & n.2). I did acknowledge in oral
comments from the bench in the criminal case that if King attempted
to use discovery in the civil case to frustrate the discovery
limitations in the criminal case inherent in the Federal Rules of
Criminal Procedure, such action would likely be prohibited.
Because I may have inadvertently confused King individually, I wish
to clarify now that such comments were not intended to limit King
or any lawyers he retains privately in the civil case from
initiating proper discovery in the civil case. While some civil
discovery devices may well frustrate the Federal Rules of Criminal
Procedure in a given circumstance, the court should deal with those
questions on a case-by-case basis. I will leave it to the United
States to seek a protective order in the civil case if it believes
that its interests are being harmed in the criminal case should
King pro se or with retained counsel seek discovery in the civil
case. My written instructions to King's court-appointed counsel,
however, have not changed. I emphasize that King's lawyers in the
criminal case are entitled to seek permission to engage in civil
discovery by filing a request in the criminal case should they
think that discovery in the civil case is necessary to assert or
protect a claimed privilege applicable in the criminal case which
may be waived or impaired in the civil case absent discovery in the
civil case, e.g., defending the attorney-client privilege from the
crime/fraud exception.
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November of 1988 King engaged in fraudulent, dishonest and illegal

acts involving the transfer of Franklin assets in an amount in

excess of thirty-four million dollars. (Id..) Among other things,

the suit against King prays for a judgment against King in excess

of thirty-four million dollars, restitution, the imposition and

declaration of a constructive trust, and for an accounting. (Id..)

In each of these civil cases, King and his court-appointed counsel
r.

have been served with requests to produce and also an

interrogatory . (See Filing 137, Exhs. A & B).

The requests to produce, which are addressed to King and his

appointed counsel, state in pertinent part: "[P]laintiff requests

that the defendant, [King], produce and permit the plaintiff to

inspect and copy the following documents and evidence ...." ( Id .

.

Exh. A). Request number 1 sought: "All documents in his possession

Prod*-* cecl, received by him or by his present counsel from Erickson

& Sederstrom, P.C. relating to [King, his wife, related

corporations including Franklin] and any trusts established by

[King and his wife]." (Id..) Request number 2 sought: "Any other

documents not previously produced relating to the subject matter

set. forth in plaintiff's Complaints in these matters." (Id..)

One interrogatory which was served on King is at issue here.

It asked King to identify with particularity any document he

refused to produced based upon a claim of the attorney-client

privilege or the work-product doctrine in as much detail as was

possible without disclosing its contents, including a specification

as to the general nature, the identity and position of the author,
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the date, the identity and position of the addressee, the identity

and position of all persons who were given copies, the document's

present location, the identity and position of the custodian, and

the specific reason(s) why the document was withheld from

production. (Id.., Exh. B).

There is no evidence that King's court-appointed lawyers have

ever been served with a subpoena to produce the documents.

King was previously represented by the law firm of Erickson

& Sederstrom in virtually all of King's legal affairs during the

pertinent times, and the firm represented King in the one civil

case until the firm was allowed to withdraw on March 22, 1989.

(Filing 90). On February 16, 1989 a records deposition was taken

of the law firm of Erickson & Sederstrom by the NCUA. (Filing 141,

Attachment, Exh. 2). Apparently, Erickson & Sederstrom was served

with a subpoena and a notice of deposition. (Id.., Exh. 1). The

notice of deposition was addressed to King, his wife and an

Erickson & Sederstrom lawyer. (Id..) In that records deposition

Erickson & Sederstrom told an NCUA lawyer that Erickson &

Sederstrom was appearing on its own behalf and not for King. ( Id

.

5:25-6:7). King was not represented and did not appear at the

deposition. (.Id.. 4:1-8). Erickson & Sederstrom refused to produce

anything related to "Mr. King's tax problems," communications

between King and Erickson & Sederstrom, "anything that Mr. King

sent to [Erickson & Sederstrom] in [its] capacity as counsel for

[its] review and [its] confidential communication back to him," and

"anything that is work product." (Id.. 9:5-14). The records that
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are at issue here were evidently in the possession of Erickson &

Sederstrom during the records deposition. (Id.. 10:5-11).

King was deposed for a second time in the civil case on March

31, 1989. (id.*, Exh. 11). During that deposition King was not

represented by counsel, but he acknowledged that his previous

counsel had advised him "generally of Chis] rights in a deposition"

and that he understood that he had a right to refuse to answer

questions which might tend to incriminate him. (Id.** Exh. 10

(Deposition), 2:1-14). During that deposition, King said that he

had no objection if counsel for NCUA "lookCed] at the records that

Erickson & Sederstrom ha[d]." (
Id.. 3:6-18).

On April 20, 1989, Erickson & -Sederstrom wrote counsel for the

NCUA and set forth a twenty-page description of the various

documents which had been withheld and keyed to various assertions

of attorney-client privilege or work-product claim. (Id.., Exh. 3).

On May 15, 1989 an NCUA lawyer wrote Erickson & Sederstrom

indicating that King had waived, in writing, the attorney-client

privilege, and as a consequence the NCUA wanted to obtain the

remainder of the documents. (Id.** Exh. 4 (no copy of the waiver

is attached to the letter, despite the fact that the letter states

that a copy was attached)). After King was indicted on May 19,

1989, King's court-appointed counsel instructed Erickson &

Sederstrom to refuse to produce the documents. (Id.*, Exhs. 5 & 6).

Although the record is not clear as to precisely where the

documents have been since the records deposition in February of

1989, the documents apparently have been in the possession of King,
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Erickson & Sederstrom, or King's court-appointed lawyers. At the

time they were produced to the court, King and his court-appointed

counsel were present in the courtroom, and no one from the Erickson

& Sederstrom firm was present. King's court-appointed counsel,

when asked by counsel for the NCUA at the hearing on these motions

whether King or the lawyers were in "possession" of the documents,

refused to answer the question. The NCUA has orally amended its

request to produce such that the NCUA agrees that it is not

entitled to anything in King's actual possession or authored since

the appointment of King's court-appointed counsel.

It is clear from the record that there was an active criminal

investigation of King at least as early as August of 1985. (Filing

152, Def's Sealed Exh. 13).* Erickson & Sederstrom was aware of

this investigation in August of 1985. (id..) The IRS sought to

summons by administrative summons Franklin, through an employee,

to produce records involving personal banking transactions relating

to King on the 16th of December 1986. (Filing 141, Attachment,

Exh. 12). Erickson & Sederstrom, apparently also representing

Franklin, advised King not to turn over the documents and moved to

quash the process, (id.., Exh. 13). On behalf of King and his wife,

Erickson & Sederstrom argued before this court that the IRS process

*1 received this evidentiary exhibit for in camera ex parte.
examination based upon the representation that the exhibit, if
disclosed, might reveal a privilege. Having examined the exhibit,
and particularly the attachment thereto, I conclude that the
attachment (if not the facts recited therein) may well be subject
to a valid attorney work-product claim, the revelation of which in
support of the fifth amendment privilege claim might have waived
the work-product claim as to the document. I therefore continue
to decline to make this exhibit available to counsel for the NCUA.
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should be quashed, for, among other reasons, the summons would

violate King's fifth amendment privilege. ( Id.. , Exh. 14, page 2).

I I . LAW

King argues that the documents should not be produced or

otherwise identified by answer to interrogatory because: (a) the

contents of the documents are testimonial in nature, incriminating

in effect, and generated under government compulsion; and (b) the

act of identifying and producing the documents would be a

testimonial, incriminating act independent of the contents of the

documents which, if compelled by the court, would violate King's

fifth amendment privilege. The NCUA responds, stating: (a) the

contents of many of the documents cannot be subject to the fifth

amendment privilege because the documents were not generated under

any government compulsion; (b) many of the documents are not

covered by the fifth amendment privilege because they are the

records of various corporations and not of King; (c) King has

waived the privilege; (d) the act of identifying the documents

cannot violate the fifth amendment privilege because the NCUA will

modify the request to produce to pertain only to documents in the

possession of King's lawyers and therefore King need do nothing;

(e) since Erickson & Sederstrom has already identified the

documents, the act of production will not implicate King's fifth

amendment privilege because Erickson & Sederstrom, not King,

identified the documents; and (f) any fear of violating the fifth

amendment privilege can be obviated by a protective order.
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A. THE ACT OF PRODUCTION

I need not, and I do not, determine whether the documents were

generated upon government compulsion* because I find generally that

the privilege against self-incrimination applies even if the

documents were voluntarily generated, since the act of producing

and identifying the documents, if compelled by this court, would

have testimonial aspects and^ an incriminating effect violative of

King's fifth amendment privilege. See United States v. Doe . 465

U.S. at 612-13. The NCUA tacitly concedes this point when it

agreed at oral argument to modify its document request to exclude

documents in the actual possession of King; for reasons I shall

discuss later, I do not find that this concession obviates the

problem

.

Without doubt, if King were to be compelled to respond to the

request to produce (or to otherwise identify documents by answer

to in terrogatory ) , he would be establishing the existence,

authenticity and possession or control of documents which by

‘From a review of the documents there is no question that many
of the documents are "testimonial" and all of the documents are
"incriminating." See Doe v. United States . 56 U.S.L.W. 4708, 4710
& nn. 5-8 (U.S. June 21, 1988) (holding that the compelled
execution of a form authorizing banks to disclose account
information was not testimonial for fifth amendment purposes
because the form did not acknowledge that an account existed or
that it was controlled by petitioner). The more difficult question
is whether the documents were generated under some type of
government compulsion because, if they were not, then the
documents, as opposed to the act of production or identification,
are not protected by the fifth amendment. United States v. Doe ,

465 U.S. 605, 612 n.10 (1984) (stating: "If the party asserting the
Fifth Amendment privilege has voluntarily compiled the document,
no compulsion is present and the contents of the document are not
privileged .

" )

.
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definition are either relevant to the civil complaints or which may

lead to the discovery of admissible evidence against King in the

civil suits. Since it is beyond doubt that the civil complaints

track the same ground as the criminal indictment, such production

of documents relevant to the civil cases or which might lead to

the discovery of admissible evidence in the civil cases would

likewise compel the production of incriminating evidence by

testimonial act insofar as the criminal case is concerned.

Analysis of the Federal Rules of Civil Procedure is

instructive as a starting point. Federal Rule of Civil Procedure

34 requires that any party served with a request to produce "shall

serve a written response ... statCing], with respect to each item

or category, that inspection and related activities will be

permitted as requested, unless the request is objected to, in which

event the reasons for obj'ection shall be stated." Fed. R. Civ. P.

34(b). Federal Rule of Civil Procedure 33(a) requires that each

in terrogatory answer be signed under oath by the party answering

the question. Id.. 33(a). The request to produce is limited to

those items "which are in the possession, custody or control of the

party . " Id . 34(a) (emphasis added). A request to produce

documents must either request relevant documents or documents which

will lead to the discovery of admissible evidence consistent with

Federal Rule of Civil Procedure 26(b). Id.. Interrogatories are

likewise limited. Id.. 33(b). A request to produce must specify

"with reasonable particularity " the documents sought. Id.. 34(b).

If a motion to compel is granted in this case, it would be directed
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to a "party" who would be compelled to "answer" an in terrogatory

or the party would be compelled to permit "inspection [of

documents] in accordance with the request." Id.. 37(a)(2)..

The Supreme Court has recognized that the act of identifying

and producing documents may involve testimonial incrimination:

Although the contents of a document may not be
privileged, the act of producing the document may be.
A government subpoena compels the holder of the document
to perform an act that rfiay have testimonial aspects and
an incriminating effect. As we noted in Fisher :

"Compliance with the subpoena tacitly
concedes the existence of the papers demanded
and their possession or control by the
taxpayer. It also would indicate the
taxpayer's belief that the papers are those
described in the subpoena. The elements of
compulsion are clearly present, but the more
difficult issues are whether the tacit
averments of the taxpayer are both
'testimonial' and 'incriminating' for purposes
of applying the Fifth Amendment. These
questions perhaps do not lend themselves to
categorical answers; their resolution may
instead depend on the facts and circumstances
of particular cases or classes thereof."
[ Fisher v. United States . 425 U.S.] at 410.

United States v. Doe . 465 U.S. at 612-13 (citations omitted).

In United States v. Doe the district court was faced with a

federal grand jury investigation of corruption in the awarding of

local governmental contracts. Subpoenas were served on the

respondent as an owner of sole proprietorships demanding production

of certain business records. The respondent then filed a motion

in federal district court seeking to quash the subpoenas. The

district court granted the motion (except as to records required

by law to be kept or disclosed to a public agency), finding that
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the act of producing the records would involve testimonial self-

incrimination. The district court found as fact:

"With few exceptions, enforcement of the subpoenas would
compel [respondent] to admit that the records exist, that
they are in his possession, and that they are authentic.
These communications, if made under compulsion of a court
decree, would violate [respondent's] Fifth Amendment
rights. . . . The government argues that the existence,
possession and authenticity of the documents can be
proved without [respondent's] testimonial communication,
but it cannot satisfy this court as to how that
representation can be implemented to protect the witness
in subsequent proceedings.

Id . at 613 n.ll (quoting In re Grand Jury Empanelled March 19,

1980 . 541 F. Supp. 1, 3 (1981), aff 'd . 680 F.2d 327 (3d Cir.

1982)). The Supreme Court affirmed, concluding that the factual

determination of the district court found support in the record.

Id., at 614.

In this case, the NCUA states that the act of production

cannot prejudice King's fifth amendment rights, since the NCUA has

agreed to limit its request to documents only in the hands of

King's court-appointed counsel. See Fisher v. United States , 425

U.S. 391 (1976) (holding, among other things, that the fifth

amendment privilege for accountant work papers obtained by a client

and transferred to the hands of his attorney for purposes of

securing legal advice did not apply where lawyers had been served

with a summons because the client was not compelled to do

anything)., I find this argument unavailing for several reasons.

Initially it must be observed that King and King's

court-appointed counsel have not been served with process in these

cases pursuant to Federal Rule of Civil Procedure 45(b). King's
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lawyers are not parties to this litigation, and King is a party in

only one case. King's court-appointed counsel have not even

entered a general appearance in the one civil case in which King

is a party, but they have only entered a limited appearance

pursuant to court order for the purposes of protecting King's

rights in the criminal case. It is important to note that, as a

general matter, M Rule 34 is limited to parties to the action. M 4A

J. Moore, J. Lucas & D. Epstein, Moore's Federal Practice 'll

34.02C1] (2d ed. 1989) [hereinafter J. Moore]. Interrogatories are

likewise limited to parties. Fed. R. Civ. P. 33(a).

Since court-appointed counsel in these cases came into

possession of the documents by reason of their representation in

the criminal case and not the civil cases, and since counsel has

entered an appearance only to preserve King's rights in the

criminal cases, it is doubtful whether King's court-appointed

lawyers can be considered a "party" under Federal Rule of Civil

Procedure 34. 4A J. Moore, supra . ^ 34.17 n.8; Hickman v. Taylor .

329 U.S. 495, 504 (1947) (stating that statements of witnesses in

the hands of a lawyer could not be procured under Rule 34, since

the statements were not in possession of a party). While Erickson

& Sederstrom may have been served with process, it is evident that

Erickson & Sederstrom no longer has any of the documents.

Accordingly, it appears that this court lacks the naked power to

compel King's court-appointed counsel to produce the documents or

answer the interrogatory as opposed to King himself.



Still further, I do not think that Fisher applies to this case

even if I assume that King's court—appointed counsel were in

physical possession of the records and this court had authority to

direct King's court appointed-counsel to produce the documents and

respond to the in terrogatory . The Fisher Court held that the

fifth amendment privilege would not apply to documents in the hands

of a taxpayer's lawyer where,, the papers had been delivered to the

lawyer for purposes of obtaining legal advice not specifically

related to protecting the documents from compelled production, but

the Court held that the attorney-client privilege would apply to

stop production of the documents if the documents were otherwise

privileged under the fifth amendment, assuming that the documents

had been in the hands of the client. Fisher . 425 U.S. at 404-05.

In other words, a client who transfers documents to a lawyer

retained by the client to render legal advice, when documents are

otherwise subject to the fifth amendment privilege, does not lose

the privilege by the transfer, and the privilege is protected by

the lawyer asserting the attorney-client privilege.

Fisher explicitly recognized that there may be situations

where the actual physical possession of a document in the hands of

a represen tative maybe meaningless because "constructive possession

is so clear or relinquishment of possession so temporary and

insignificant as to leave the personal compulsion upon the taxpayer

substantially intact." I_d.. at 39B (citing Couch v. United States .

409 U.S. 322, 333 (1973)). King's case is an example of one of the

constructive possession cases about which the Court spoke. It is
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clear that the documents, if they were transferred to King's court-

appointed counsel, were transferred only constructively for the

very purpose of asserting the fifth amendment privilege. Four

boxes of documents needed to be transferred to King's lawyers so

they could in good faith review each and every document to

determine what privileges might apply. There is no evidence that

the documents were transferred to the lawyers for any purpose other

than to allow them to assist King in asserting his privilege.

Here, in order to grant the NCUA the relief it seeks, this court

would necessarily have to require King as a party to direct his

lawyers to turn over the documents transferred to the lawyers so

they could tell King whether and how to assert the fifth amendment

privilege. Thus, if the act of producing and identifying the

documents, assuming that the documents had been in the hands of

King, would have been protected by the fifth amendment privilege,

the same acts are privileged on fifth amendment grounds while the

documents were in the constructive possession of the lawyers for

the purpose of asserting the fifth amendment privilege on behalf

of King.

Moreover, even if the documents were not in the constructive

possession of King's court-appointed lawyers, but had been

delivered to them for some purpose other than for asserting the

fifth amendment privilege, the act of producing and identifying the

documents is still privileged on attorney-client privilege grounds

according to Fisher . 425 U.S. at 404-05. The NCUA attempts to
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avoid the Fisher holding in this regard by asserting the crime-

fraud exception to the attorney-client privilege.

Essentially, the NCUA contends that King used Erickson &

Sederstrom to unlawfully delay the IRS investigation, and thus

King's court-appointed lawyers cannot shield documents produced as

a result of that unlawful conduct. Even if I assume that the

crime-fraud exception applies to the documents in the hands of

Erickson & Sederstrom, the crime-fraud exception pierces only the

attorney— c 1 ient privilege as it might be asserted by Erickson &

Sederstrom on behalf of King while the documents were in the hands

of Erickson & Sederstrom. Clearly, if King now had the documents

he could not be compelled under the fifth amendment to produce and

identify the documents for the reasons explained above. This is

true even if the crime-fraud exception might pierce the attorney-

client privilege had the documents been in the hands of Erickson

& Sederstrom because the crime-fraud exception is an exception to

the attorney-client privilege and not the fifth amendment

privilege. 7 If one assumes that King obtained the documents from

Erickson & Sederstrom and transferred them to his court-appointed

counsel the crime-fraud exception is still not applicable. There

is no contention that court-appointed counsel participated in the

crime or fraud. Thus, insofar as the act of production and

’Pursuant to Federal Rule of Evidence 501, this court should
look to Nebraska law to : apply the crime-fraud exception. The
crime-fraud exception applies only to the attorney-client
privilege, Neb. Rev. Stat. § 27-5034(a) (Reissue 1985), and not to
the fifth amendment privilege under the United States Constitution.
Id . § 27-501 (Reissue 1985).
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identification is concerned, even if there was a crime or fraud

involved in Erickson & Sederstrom's actions taken at the request

of King, court-appointed counsel can assert the attorney-client

privilege as to the act of production or identification because

those acts are in no way associated with the crime or fraud.

I thus conclude that the court-compelled act of producing and

identifying the documents would violate King's fifth amendment

privilege unless there is some other reason that the fifth

amendment privilege is not applicable.*

B. CORPORATE RECORDS

The NCUA contends that the fifth amendment does not apply

because many of the documents are corporate documents and they must

be produced even if indirectly incriminating to the custodian. See

Braswell v. United States . 56 U.S.L.W. 4681 (U.S. June 22, 1988).

In Braswel 1 . the Court held that where the president of two

corporations was served with a subpoena as president of the

corporations requiring him to produce the corporations' records.

“The NCUA argues that it is asking only for documents that
King's lawyers received from Erickson & Sederstrom, and thus there
is nothing incriminating about King being required to produce and
identify the documents since the request is not particularized as
to anything but documents received from Erickson & Sederstrom
lawyers. This argument is not persuasive. First, the NCUA
contends that the documents were part of a crime or fraud and by
definition the act of producing these documents and identifying
them would be incriminating. Second, if the requests are not
"particularized ,

" then they are objectionable under Federal Rule
of Civil Procedure 34(b). Third, if one construes the requests as
particularized , e.g. request number 2, the only conclusion that can
be fairly drawn is that these requests pertain to the subject
matter of the NCUA's complaints, and thus, due to the similarity
between the civil actions and the criminal case, the requests are
necessarily incriminating.



the custodian of the records could not resist the process on the

grounds that the act of production would indirectly incriminate the

custodian. Id. at 4686. This was so because the custodian

produces the record as an agent and not personally, and a

corporation has no fifth amendment privilege. The Court was very

careful to point out, however, that the act of production would be

deemed that of the corporation, not the individual, and the

government could make no evidentiary use of the "individual act"

of production. Id .

The difficulty here is that, unlike in Braswel

1

. King has not

been served with process or a request indicating that King was to

respond in his capacity as a custodian and, to the contrary, King

has been served with a request addressed to him individually.

Thus, as King is being asked to respond individually, the privilege

is therefore applicable.

C. WAIVER

The NCUA argues that King has waived his fifth amendment

privilege because of the testimony that he gave when he was deposed

a second time. During that deposition, King indicated that he was

aware of his fifth amendment privilege and at that time had no

objection to the NCUA lawyer examining documents in the hands of

Erickson & Sederstrom. This waiver argument must fail for a number

of reasons.

First, even if King had voluntarily waived the fifth amendment

privilege during the deposition, he subsequently withdrew the

waiver before it was ever acted upon. The NCUA does not cite any
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precedent, and I can find none, which suggests that King is

precluded from withdrawing his waiver, particularly in the absence

of some type of prejudice to the NCUA.

Second, the waiver was not effective. This court must

"'indulge every reasonable presumption against waiver' of

fundamental constitutional rights" and should "'not presume

acquiescence in the loss of fundamental rights.'" Johnson v.
f,

Zerbst . 304 U.S. 458, 464 (1938) (footnotes omitted) (quoting Aetna

Ins. Co. v. Kennedy . 301 U.S. 389, 393 (1937); Hodges v. Easton .

106 U.S. 408, 412 (1882); Ohio Bell Tel. Co. v. Public Utils.

Comm '

n

. 301 U.S. 292, 307 (1937)). The waiver occurred when King

did not have counsel and before the indictment had been handed up

by the grand jury in the criminal case. Moreover, the waiver

relates to a large number of documents which were not in the hands

of King at the time he tendered the waiver. Indeed, the waiver

probably related to some documents which King might not have even

seen, such as a memorandum of his previous counsel reciting a

conference which counsel had with King ( e . o

.

. Filing 158, Def's

Sealed Exh. 14, item 16).

I conclude that King withdrew his waiver before it was acted

upon and that the waiver was not voluntary, knowing, or intelligent

under the circumstances.

D . PREV I0USLY IDENT IF IED

The NCUA argues that the possession, existence, and

authenticity of the documents are a foregone conclusion because

Erickson & Sederstrom, when asserting the attorney-client
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privilege, identified certain documents in a letter dated April 20,

1989 (filing 141, Attachment, Exh. 3) from Erickson & Sederstrom

to counsel for the NCUA.’ Thus, the NCUA contends that possession,

existence and authenticity were foregone conclusions. See United

States v. Doe. 465 U.S. at 614 n.13; Fisher . 425 U.S. at 411.

Basically, the NCUA argues that the act of producing and

identifying the documents cannot be testimonial for fifth amendment

purposes since the NCUA already knows of the existence of the

documents

.

I am not persuaded by this argument because at the time

Erickson & Sederstrom asserted the attorney-client privilege in

April of 1989 and purported to identify the documents Erickson &

Sederstrom was not King's counsel, as the firm had been allowed to

withdraw in March of 1989. Thus, the identification, for fifth

amendment purposes, was not made by King or any agent authorized

to, in effect, admit the existence, possession or authenticity of

documents for fifth amendment purposes. This is particularly true

because at the time Erickson & Sederstrom wrote the letter King

had not yet been indicted.

If King were compelled to respond to the requests to produce

or answer the interrogatory , King would be compelled to admit the

truth of the Erickson & Sederstrom identification—he would be both

’NCUA suggests that Erickson & Sederstrom also may have
identified documents at the records deposition in February of 1989
when Erickson & Sederstrom was King's counsel. I have read the
deposition transcript, and I find no explicit identification.
Moreover, Erickson & Sederstrom made clear that it did not
represent' King at that records deposition and King was not present
or represented (Filing 141, Attachment, Exh. 2, 4:1-8; 5:25-6:8).
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explicitly and implicitly making a statement as to the existence

of these documents. This King cannot be compelled to do. See Doe

v. United States , 56 U.S.L.W. at 4712. Moreover, King is

essentially asked in the first request to produce to confirm the

accuracy of the Erickson & Sederstrom identification, and this

request would require, if this court were to grant the NCUA's

motion, King and his court-appointed counsel to use any knowledge

they might have to confirm the accuracy of a third party's

identification of documents. Once again, King cannot be compelled

to use his knowledge, as this is a testimonial act. See id_.

Moreover, Nebraska evidence law makes clear that a privilege is not

lost when the disclosure itself is privileged, Neb. Rev. Stat. §

27-511 (Reissue 1985), or where the disclosure was made without an

opportunity to claim the privilege. Id.. § 27-512(2). In this case

there is no evidence that King authorized the disclosure for fifth

amendment purposes, and King had very little meaningful opportunity

to contest the disclosure for fifth amendment purposes because he

had not yet been indicted and he was without counsel.

I conclude therefore that to require King to confirm the

accuracy of the Erickson & Sederstrom identification would be to

require an act of testimonial significance for fifth amendment

purposes

.

E . PROTECT IVE ORDER

The NCUA argues that this court can protect King by entering

a protective order keeping any compelled response secret from the

Justice Department. This requires King to exchange his
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constitutional right against self-incrimination for a court order

that is not binding upon the United States of America as plaintiff

in the criminal case. In my view King has an absolute

constitutional right to rely upon his fifth amendment privilege or

to have the functional equivalent of immunity as to the use of the

compelled response. See United States v. Doe . 465 U.S at 614-16;

Kastiqar v. United States . 406 U.S. 441, 443-47 (1972). In

essence, a protective order must leave King "in substantially the

same position as if Che] had claimed the Fifth Amendment

privilege." Kastioar . 406 U.S. at 462.

A protective order is a problematic device for providing King

with the equivalent of use immunity. Indeed, a treatise writer has

stated that "whether the court, in a civil action, can provide

protection equivalent to an immunity statute, as is needed if the

claim of privilege is to be overcome, seems doubtful." 8 C. Wright

and A. Miller, Federal Practice and Procedure i 2018, at 153 (1970)

(footnote omitted). See Dienstaa v. Bronsen . 49 F.R.D. 327, 329

(S.D.N.V. 1970) (stating that the defendant's fifth amendment

rights would be jeopardized even if civil discovery were conducted

pursuant to a confidentiality order, while the defendant was

preparing the defense of a related criminal action). In this case,

there are real, practical problems with a protective order.

The NCUA is an independent agency in the executive branch of

the United States of America. 12 U.S.C. i 1752a(a). Accountants

for the NCUA are working closely with the Justice Department in the

prosecution of the King criminal case. Although I do not question
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for a moment the integrity of counsel for the NCUA, even if I were

to restrict disclosure of documents to counsel for the NCUA the

close working relationship in the criminal case of the NCUA's

accountants with the Justice Department suggests that even

inadvertent disclosure to the NCUA's own accountants would almost

certainly cause the documents or their contents to fall into the

hands of the Justice Department. In this connection, I note that
f,

at least some of the documents would probably require the

assistance of accountants to fully understand the documents ( e . q

.

,

Filing 158, Def ' s Sea 1 ed Exh. 14), items 140-144).

As indicated above, the NCUA is an independent agency in the

executive branch of the United States. 12 U.S.C. § 1752a(a).

Counsel for the NCUA suggests that I cannot lawfully stay discovery

in this case because of the provisions of the statutes applicable

to the NCUA which forbid a court to "restrain or affect the

exercise of powers or functions of a liquidating agent" which in

this case is the NCUA. Id.. § 1787(a)(1)(B). The NCUA, however,

apparently concedes that I have some authority to enter a

protective order. The NCUA suggested at one of the oral arguments

in this case that it wanted the documents from King for, among

other purposes, to know whether it should commence other civil

litigation. I have contemplated requiring the NCUA to accept any

documents with the proviso that the NCUA do nothing with the

documents until the King criminal trial is completed and any appeal

concluded. If such an order or a similar order restricting use of
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the documents would be entered, a serious question is raised as to

the validity of such an order under 12 U.S.C. § 1787(a)(1)(B).

For example, and purely hypothetically, if the NCUA received

a document from King showing the existence of a an asset in the

possession of a third party allegedly belonging to Franklin, could

this court impose a protective order stopping the NCUA from using

the document at a trial or hearing held for the purpose of

obtaining the asset from the third party, at least until such time

as King's criminal trial, and any appeal, is concluded? The NCUA's

brief seems to suggest that the NCUA would resist such an order by

contending that such a stay violates the "no restraint" provisions

of the statutes governing the NCUA. Brief in Opposition to the

Motion for Stay and Motion for Protective Order at 4—5. This then

puts King in the position of being potentially subject to

additional litigation implicating King's fifth amendment privilege.

As a consequence of the foregoing, I conclude that a

protective order will not provide King with the functional

equivalent of use immunity. King is not required to accept the

risk that his fifth amendment privilege will be compromised;

rather, King is entitled to a reasonable guarantee that his

privilege will, be honored, and this the court cannot provide.

IT IS ORDERED:

1. The motion to compel (filing 141, CV 88-0-819) is

denied in part as to all exhibits (filing 158) with respect to

which King has claimed the fifth amendment privilege;
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2. The motion for a protective order (filing 137, CV 88-

0—819) is granted in part as provided herein:

a. the NCUA shall not seek by way of deposition or

other discovery device to obtain from King, in his individual

capacity, or King's court-appointed lawyers either the exhibits

(filing 158) or the contents of the exhibits for which King has

claimed the fifth amendment privilege;

b. in asserting the attorney-client privilege or

work-product doctrine, King need not provide the NCUA (but he shall

provide the court for in camera ex oarte consideration) with a

Par^icularized listing of documents for which such claims are

asser"ted if to do so would be to particularly identify a document

for which the fifth amendment privilege claim has been sustained;

c. inasmuch as it appears that Erickson &

Sederstrom no longer has any documents, the protective order as to

that firm is denied as moot;

3. The balance of the issues having to do with Federal

Rule of Criminal Procedure 16, the request for a complete stay of

discovery, the attorney-client privilege and work-product doctrine

claims shall be resolved at a subsequent hearing;

^ • For purposes of appeal, this order is considered

final by the undersigned.

DATED this 13th day of December, 1989.
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DEC 1 5. 89

us ATTORNEYU-OMAHA
IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEBRASKA

UNITED STATES OF AMERICA, )

)

Plaintiff, )

)

vs . )

)

LAWRENCE E. KING, JR. and )

ALICE PLOCHE KING, )

)

Defendants. )

CR 89-0-63

MOTION TO AUTHORIZE
ADDITIONAL ACTION
WITHIN CRIMINAL JUSTICE
ACT APPOINTMENT

COMES NOW Lawrence E. King, Jr., Defendant, and moves the

Court for an Order permitting Court-appointed counsel to depose

Robert Kirschner and attend certain depositions within their

Criminal Justice Act appointment as more fully outlined below:

1 . Court-appointed counsel has made a limited appearance

in the civil proceeding captioned National Credit Union

Administration Board' (NCUAB) v. King, CV88-0-819 , for the purpose

of protecting the Defendant's constitutional statutory rights.

2. In the civil proceeding, the NCUAB has moved to compel

production of documents from the files of former counsel for the

Defendant, Erickson & Sederstrom, who represented the Defendant

while a criminal investigation was underway which led to the

Indictment in this case.

3. Counsel for the NCUAB in the civil proceeding is

prepared to offer evidence that the attorney/client privilege

does not apply to the documents in question based upon the

crime/ fraud exception. Counsel for the NCUAB has stated that

Robert Kirschner will testify as a witness for the NCUAB with

regard to the crime fraud exception. Mr. Kirschner and his

accounting firm have worked under contract for the NCUAB in

reconstructing the financial records of the Franklin Community

Federal Credit Union.

4. Undersigned counsel believes that it is necessary to

be granted the Court's permission to depose Mr. .Kirschner in

order to adequately prepare and contest the applicability of the

crime-fraud exception in the civil proceeding. Further, a

Serial 639



judicial determination regard the crime fraud exception in the

civil proceeding may directly influence the discoverability and

admissibility of the same documents in the criminal proceeding.

5. Counsel for the NCUAB in the civil proceeding has also

indicated a desire to take the deposition of witnesses which the

Defendant intends to call in connection with his assertion of the

attorney/client privilege and work-product doctrine.

WHEREFORE, Lawrence E. King, Jr., Defendant, requests

authorization under the Criminal Justice Act for payment of

attorney fees incurred by '-Court-appointed counsel in conducting

the deposition of Robert Kirschner and payment for time in

attending depositions conducted by the NCUAB in the civil

proceeding in connection with the attorney/client privilege

matter.

Respectfully submitted,

LAWRENCE E. KING, JR., Defendant

Steven E i 'Achelpohl #10015
SCHUMACHER & ACHELPOHL
1823 Harney St., Suite 100
Omaha, NE 68102-1908
(402) 346-9000
Attorneys for Lawrence E. King,
Jr.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the above
and foregoing Motion to Authorize Additional Action Within
Criminal Justice Act Appointment was sent to Thomas D. Thalken,
First Assistant U.S. Attorney, P.0. Box 1228 DTS , Omaha, NE 68101
on this AT//o day of December, 1989, by Hand delivery.
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U.s. ATTORNEY
OMAHA

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

UNITED STATES OF AMERICA,
)

)

Plaintiff, )

)

vs
. )

)

LAWRENCE E. KING, JR. and
)

ALICE PLOCHE KING,
)

)

Defendants. )

CR 89-0-63

AUTHORIZATION TO INCUR
DEPOSITION EXPENSES
UNDER THE CRIMINAL
JUSTICE ACT APPOINTMENT

COMES NOW Lawrence E. King, Jr., by and through his
Court-appointed attorneys, and moves this Court for prior
authorization of deposition expenses in conjunction with the
taking of and attendance of various depositions. In support of
this Motion, Defendant shows the Court as follows:

1. The Defendant today has filed a Motion with the Court
to authorize court-appointed counsel to take the deposition of
Robert Kirschner in the civil proceeding captioned National
Credit Union Administration Board (NCUAB) v. King . CV88-0-819.
Court-appointed counsel has also requested authorization for time
spent attending depositions which the NCUAB intends to conduct
in the civil proceeding.

2. Defendant requests this Court under the Criminal
Justice Act to authorize payment of expenses so that
court-appointed counsel may conduct the deposition of Robert
Kirschner, including Court Reporter costs and an original and
one copy of the deposition.

3. Additionally, counsel for the NCUAB in the civil
proceeding has indicated that he will take the deposition of
other witnesses in connection with the attorney/client privilege
hearing. Court-appointed counsel request that this Court
authorize expenses incurred in ordering copies of those
depositions taken by the NCUAB in the civil proceeding for the
purposes of the attorney/client privilege hearing.



WHEREFORE the Defendant requests an order of this Court

authorizing reimbursement of expenses incurred for the taking of

the deposition of Robert Kirschner and ordering an original and

one copy of that deposition and additionally, copies of such

other depositions as may be taken in conjunction with the

attorney/client privilege matter.

Respectfully submitted,

LAWRENCE E. KING, JR., Defendant

Steven E. Achelpohl #10015
SCHUMACHER & ACHELPOHL
1823 Harney St.

,

Suite 100
Omaha, NE 68102-1908
(402) 346-9000
Attorneys for Lawrence E. King,
Jr.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the above
and foregoing Authorization to Incur Deposition Expenses Under
the Criminal Justice Act Appointment was sent to Thomas D. Thalken,
First Assistant U.S. Attorney, P.O. Box 1228 DTS , Omaha, NE 68101
on this day of December, 1989, by Hand delivery.

Marilyn N,
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FD-302'(REV. 3-10-82)

FEDERAL BUREAU OF INVESTIGATION

I I advised he has been
| | of the PRESBYTERIAN

CHURCH in the Carson, Iowa, area since 1975 upon his graduation
from the seminary in Chicago, Illinois. He has had no affiliation
with PCPCU. I I advised he has not benefitted financially or
could provide any information regarding the allegations involving
FCPCU.

PRESBYTERY in Omaha, Nebraska, because the one available for his
use was under constant repair and was inadequate to handle the
copying required. Usually his copying was always church related.
On one occasion he does recall copying some invitations involving
his family. He has never copied anything relating to PCFCU.

Investigation on 12/7/89 •t Omaha, Nebraska

by SA Date dictated

File § Omaha 147A-5

, 12/7/89

I

This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned

to your agency; it and its contents are not to be distributed outside your agency.



V

FD-302a (Rev. 11-15-83)
* >

\

OM 147A-571

Continuation of FD-302 of
- On 12/7/89 . Page 2

j
was asked regarding a one foot cubic area located

in the floor ot the conference room in the basement of thg
MISSOURI VALLEY PRESBYTERY in Omaha, Nebraska. advised he
was unaware there was a one foot cubic hole in the floor and could
provide no information regarding that empty hole, the contents of
the hole, or how the carpet on top of this area was cut. He
advised that in the last three months he has not attended a
meeting located in conference room and could not provide any
information on how the carpet became cut or if there was something
within the hole at that time.

I 1 advised he could not provide any additional
information regarding that area or any information regarding
FCFCU

•



FEDERAL BUREAU OF INVESTIGATION

- 1 -

Date of transcription 12/13/ 89

t
accompanied by her attorney

] was interviewed by Special Agent (SA)

SA
provided the following information:

idt

_|of the Internal Revenue Service
of the Federal Bureau of Investigation (FBI) and

( IRS )

.

advised the one foot cubic hole in the floor of
the conference room located in the basement of the MISSOURI VALLEY
PRESBYTERY located on 44th and Farnam, Omaha, Nebraska, contains a
backwash valve which stops the storm sewer from the Saddle Creek
storm sewer basin from backing up within the PRESBYTERY. Sometime
in the late 1970s, after considerable damage from the storm sewer
backing up within the basement area of the prfsrvtfrv , this vai vp.

was placed by a plumber at the instruction of I

is now a part time pastor in Decatur, Illinois. After
this time, the PRESBYTERY did not experience any further problems
from the storm sewer. To gain access to the valve, this hole was
left to be serviced. I 1 advised that to the best of her
knowledge, the hole was not to contain a safe which is now
located on the first floor by the entrance of the PRESBYTERY.
Drawings for the PRESBYTERY are located in her old office on top
of the file cabinets located within her office.

advised she has not been in the PRESBYTERY since
November 1988, and could not provide any further information
regarding the recent cutting of carpet over the one foot cubic
hole area. 3advised no money was located within this area
and could not provide any information why the carpet would have
been cut and access to that area would be needed at this time.
Since the investigation and the closing of FRANKLIN COMMUNITY
FEDERAL CREDIT UNION (FCFCU) in November 198 8. she has not been at
the PRESBYTERY and had turned her keys in to

[

that time.
at

is of the opinion, in 1979 after the bookstore
was located in the conference room, new carpet was placed within
the area. She is unaware of how the carpet was placed over the
hole in the floor and could not provide any information on what
supported the floor over the top of the one foot cubic area.

I l advised she did not cut the carpet and did not order anyone
to cut the carpet, and could not provide any information regarding
the recent cutting of the carpet and access to the hole.

investigation on 12/7/89 at Omah^-, Nebraska File# Omaha 147A-571

SA Date dictated 12/7/89

This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned

to your agency; it and its contents are not to be distributed outside your agency.



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

NATIONAL CREDIT UNION )

ADMINISTRATION BOARD, as )

Liquidating Agent for FRANKLIN ) CIV. NO. 88-0-819
COMMUNITY FEDERAL CREDIT UNION, )

)

Plaintiff, )

)

vs . )

)

LAWRENCE E. KING, JR., )

)

Defendant. )

STATEMENT IN SUPPORT OF
APPEAL FROM MAGISTRATE'S ORDER

Respectfully submitted

UNITED STATES OF AMERICA,
Intervenor

,

By: RONALD D. LAHNERS
United States Attorney

and

And: THOMAS D. THALKEN
First Assistant U.S. Attorney
P.O. Box 1228 - DTS
Omaha, Nebraska 68101
(402) 221-4774



United States, Intervenor, appeals from the Order of U.S.

Magistrate Kopf in this proceeding (Filing No. 176) wherein the

U.S. Magistrate granted, in part, a motion by Lawrence E. King,

Jr. (King) for a protective order regarding the taking of a

deposition of Robert Kirchner (Kirchner) (Filing No. 169).

In this proceeding, the National Credit Union Administra-

tion Board (NCUAB) seeks judgment against King on account of

his activities involving the failure and closing of the Frank-

lin Community Federal Credit Union (Franklin) resulting in

claims being paid from the NCUAB insurance fund in the millions

of dollars. In May 1989, the federal grand jury returned an

indictment charging King with criminal violations stemming from

the collapse of Franklin. That criminal case, United States v.

King, et al. , CP 89-0-63, is pending before this court and is

presently in the pretrial discovery stages.

King's attorneys in the criminal proceeding have been

authorized by the court to participate in a limited manner in

these civil proceedings under the auspices of the Criminal

Justice Act since NCUAB has sought documents being held by

King's attorneys. These documents were apparently those of

Erickson & Sederstrom (E&S) ,
a law firm previously representing

King, and NCUAB seeks disclosure of these documents under a

crime-fraud exception under the attorney-client privilege. In

order to defend against this challenge, King's attorneys now

seek to take the deposition of Kirchner and to insulate the

proceedings and transcript of such a deposition from the United
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States in the criminal proceeding. Kirchner is an essential

witness for the United States in the criminal proceeding. He

assisted the grand jury in the reconstruction of the Franklin

records after the closing of Franklin and testified before the

grand jury as to the results of his reconstruction. Kirchner

will be called by the United States during its case-in-chief in

the criminal proceedings. King's attorneys have indicated that

the planned deposition of Kirchner may be far ranging and that

there should be no restrictions on his inquiry under Rule

26(b)(1) of the Federal Rules of Civil Procedure. King's

attorneys have indicated that they would not inquire into

Kirchner' s knowledge of occurrences before the federal grand

jury.

The United States has previously opposed King's attorneys

being permitted to interject themselves into the civil proceed-

ings under the auspices of the Criminal Justice Act. This

position was taken to prevent King's attorney in the criminal

proceedings from engaging in discovery in the civil case to

which they would not otherwise be entitled to do in the crim-

inal proceedings. See: Rules 15 and 16, Federal Pules of Crim-

inal Procedure. The Magistrate has previously ruled against

the United States in that regard. It is of obvious concern to

the United States that King's attorneys may be permitted to

obtain a tactical and discovery advantage in the criminal pro-

ceedings by conducting discovery in the civil proceedings.
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This concern is heightened when King's attorneys seek to pre-

clude the United States from any knowledge of the testimony of

Kirchner in the pending deposition of Kirchner. King asserts

that in questioning Kirchner, his attorneys may reveal King's

criminal strategy in the criminal case. Neither the Magistrate

nor King have enumerated hypothetical examples of how this

revelation will occur or the necessity to reveal criminal de-

fense strategy in taking the deposition of Kirchner on the

purported basis for taking Che deposition in the civil proceed-

ings. There is no showing that an attorney cannot competently

accomplish the taking of the deposition of Kirchner without the

disclosure of such defense strategy. On the basis of such

potential disclosure of criminal defense strategy, the Magis-

trate has issued a protective order precluding the United

States to have access to the deposition and directing non-

disclosure to all participants.

The protective order entered by the Magistrate compromises

the ability of the United States to effectively prepare a wit-

ness for direct examination in its case- in-chief during the

criminal proceedings. Not only is a transcript of the proceed-

ings unavailable to the United States who will be calling the

witness Kirchner, but Kirchner is precluded from recounting any

of the proceedings of the deposition in the United States'

preparation of Kirchner for testimony at the criminal proceed-

ing. Apart from the fact that King could not depose Kirchner
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for the criminal proceedings, the United States is precluded

from competent witness preparation for the criminal

proceed ings

.

The Magistrate points out that King could, through an

investigator or otherwise, contact Kirchner concerning his

knowledge of the issues in the criminal proceeding and that

such interview would not be producible to the United States

before the United States calling the witness at trial. This is

true, however, this contact'- would involve the voluntarily par-

ticipation by Kirchner and not the compulsory process of a

deposition subpoena reauiring testimony under oath. Further-

more, even if Kirchner voluntarily provided a statement to the

defense prior to the criminal proceedings, he would not be

precluded from recounting that statement to the United States

during the preparation of the witness for the criminal proceed-

ings. Concomitantly, the United States is without authority to

compel any witness to provide testimony after the return of the

grand jury indictment and prior to the criminal trial unless

the grand jury is continuing to investigate further suspected

criminal activity.

Accordingly, the entry of the protective order places the

United States at a distinct disadvantage in the criminal pro-

ceedings contemplated by the Federal Rules of Criminal

Procedure

.

The Magistrate has incorrectly stated that the United

5



States has opposed a stay of discovery in the civil proceed-

ings. The United States has not intervened in the civil pro-

ceedings at this juncture for the purpose of either opposing or

requesting a stay of the discovery proceedings in the civil

case. The United States had stated at the hearing on the in-

tervention motion that it recognized the dilemma of the compe-

ting interests in the civil and criminal proceedings and had

not interjected itself in the civil proceedings to seek a stay

of all discovery proceedings in the civil case. The sole basis

for intervention of the United States' motion for intervention

was to object to the protective order sought by King in the

deposition of Kirchner. While the conduct of discovery pro-

ceedings in the civil case have the effect of delaying the

criminal proceedings due to the time reauired by King's attor-

neys to engage in those proceedings to the exclusion of prepar-

ation for the criminal trial and the effect of the utilization

of the civil rules of procedure to circumvent the proscriptions

regarding discovery in criminal cases, the United States only

requested that no protective order be entered regarding

Kirchner* s deposition. Should the protective order as issued

by Magistrate Kopf be sustained by this court, it is the United

States' position that discovery proceedings in the civil case

have progressed to such a point as to clearly disadvantage the

United States and that the stay of discovery requested by King

be reconsidered and granted. The United States would seek to
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further intervene in the civil proceedings in order to urge a

stay of further discovery proceedings in this case.

The United States further appeals the Magistrate's order

denying the United States the opportunity to intervene in this

case when King's attorneys seek to depose other witnesses which

will "be called by the United States in the criminal proceed-

ings. Absent such grant of intervention, the United States

will be unaware of King's efforts to depose witnesses and will

be unable to timely object to the manner of taking and preser-

vation of the testimony of such witnesses.

Accordingly, the United States urges the District Court to

overrule Magistrate Kopf's order granting Defendant King a

protective order in the taking of the Deposition of Kirchner

and to further overrule the order denying the United States the

opportunity to intervene in the future when King seeks to de-

pose other witnesses that will be called by the United States

during the trial of the criminal proceedings. In the alterna-

tive, the United States requests the District Court to stay the

discovery proceedings in this case until the conclusion of the

trial of the criminal case.

Respectfully submitted,

UNITED STATES OF AMERICA,
Intervenor

,

Omaha, Nebraska 68101
(402) 221-4774
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CERTIFICATE OF SERVICE

I hereby certify that a copy of this Statement In Support

of Appeal from Magistrate Order has or will be served on the

following by handing a copy to them on this 5th day of January,

1990:

Steven E. Achelpohl
Marilyn N. Abbott Attorneys for Lawrence E. King

C. L. Robinson '• Attorney for the National
Credit Union Administration
Board

IkU/l
TH01HAS d1r THALKEN
First Assistant U.S. Attorney
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VS.
) ORDER
)

LAWRENCE E. KING, JR., )

)

Defendant.
)

IT IS ORDERED that for the reasons expressed in the attached

memorandum and order in National Credit Union Administration Board

v. King, CV 88-0-819, 1 the Government's motion (filing 125) for

reconsideration is denied.

DATED this 4th day of January.

/47’/ - 5^ /
—fclf

Attached is only the unsealed memorandum and order in the
related civil case. The sealed memorandum in the civil case has
not been attached. If reference to the sealed memorandum is
required it may be found at filing 175 in CV 88-0-819, butpitr:shaj!'l ~
not be disclosed to the Government or the public except upHhAicg

'

order

.



)

Plaintiff,
)

)
MEMORANDUM

VS.
) AND ORDER
)

LAWRENCE E. KING, JR., )

)

Defendant. )

Presented to me in this civil case is the motion for

protective order (filing 1 69)'' submitted by Lawrence E. King, Jr.,

the motion for intervention pursuant (filing 170) to Rule 24(b) of

the Federal Rules of Civil Procedure submitted by the United

States, by and through the United States Attorney for the District

of Nebraska (Government) , and the motion to quash subpoena duces

tecum (filing 173) submitted by the National Credit Union

Administration Board (NCUAB) . An oral order was entered late in

the afternoon on January 2, 1990, and this will serve to confirm

the order.

All of these motions raise essentially the same two issues:

(1) to what extent should King's court-appointed counsel in a

related criminal case, who have been authorized to enter a limited

appearance in the civil case, be authorized to probe by way of

deposition the knowledge of the expert witness Kirchner, retained

in the civil case by the NCUAB and used by the Government before



the grand jury, and who is likely to appear in the criminal case

as a Government witness, regarding the actions of King and the

Franklin Community Federal Credit Union (Franklin) and related

entities as those actions might bear upon the crime-fraud exception

to the attorney-client privilege regarding the so-called Erickson

& Sederstrom documents, when the NCUAB seeks to pierce King's

attorney-client privilege in the civil case; and (2) to what extent

should the Government be precluded from participating in the civil

deposition of Kirchner, or otherwise be prohibited from receiving

information about the civil deposition of Kirchner.

There is no time to write an expansive memorandum. The

deposition of Kirchner was scheduled for the day after these

motions were called up for hearing. At the request of the parties,

I have previously scheduled January 15, 1990 (a holiday) to take

evidence on the issue of NCUAB' s claim that the Erickson &

Sederstrom documents are not protected by King's attorney-client

privilege. The NCUAB tells me that time is of the essence and does

not desire anything which will postpone resolution of the

underlying question of whether the NCUAB is entitled to examine the

so-called Erickson & Sederstrom documents. I further understand

that the Government intends to seek immediate review of my order.

With the foregoing caveat in mind, I now turn to the two main

issues.
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I. RELEVANCE UNDER RULE 26

Let us be clear about what the principal legal issue is in

terms of the extent to which King is entitled in the civil case to

obtain discovery. The issue is framed by simply asking whether

King seeks relevant evidence or evidence which will reasonably lead

to the discovery of admissable evidence under Federal Rule of Civil

Procedure 26(b)(1). If King seeks such evidence then he is

entitled to it, unless one or more of the factors outlined in

Federal Rule of Civil Procedure 26(b)(3), (b)(4) or (c) are shown

to exist. 1 Parenthetically, I specifically now find in this civil

case, and have found in the criminal case, that the attorney-

client privilege issue is so important to the criminal case that

King's court-appointed lawyers must be authorized to challenge the

^he advisability of entering a protective order is discussed
in the next section of this memorandum. Discovery regarding
Kirchner would not violate Federal Rule of Criminal Procedure
26(b)(3) or (4) since the progression order (filing 86) entered in
this case allows depositions of trial experts and Kirchner is a
trial expert endorsed by the NCUAB (filing 149) . Moreover, the
protective order which I will enter, and which is discussed later
in this memorandum, will provide a method for the NCUAB to raise
attorney-client privilege or work-produce doctrine claims as to the
subpoena duces tecum respecting documents. The NCUAB further
advised me that, although it made an objection about the lack of
sufficient notice of the deposition, it would not stand on this
objection if to do so would only further delay the deposition.
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issue in the civil case in order to adequately defend King in the

criminal case. 2

King is being forced to defend, in the civil case, against a

claim by the NCUAB that the NCUAB should be permitted to examine

documents previously in the hands of King's lawyers, many of which

probably would otherwise be subject to the attorney client-

privilege, but for the contention of the NCUAB that " [a]s early as

1985" King "[b]y retaining counsel [Erickson & Sederstrom] to

mollify, divert or stall the discovery attempts of the IRS while

continuing his ongoing embezzlements . . . was using the services of

his attorneys to continue what he knew to be crime and a fraud."

NCUAB' s Brief In Support of Motion to Compel Answers to

Interrogatories and Production of Documents [hereinafter NCUAB 's

Brief in Support] at 5. Without any shadow of a doubt a person

very knowledgeable about King's activities "while continuing

[King's] ongoing embezzlements" is the deponent Kirchner. Kirchner

was the head man hired by the NCUAB to audit Franklin upon the

institution being closed. For example, in the plaintiff's notice

The attorney-client privilege issue is just one of a number
of issues which I must resolve in order to fully determine the
NCUAB 's motion to compel (filing 141) and King's motion for
protective order (filing 137) . I have previously ruled in part
generally in favor of King on the self-incrimination claim,
reserving for further ruling matters such as the attorney-client
privilege claim and the contention that the privilege was pierced
by the crime-fraud exception (filing 159).



of designation of expert witnesses (filing 149), Kirchner and

another man, John Queen, are listed as experts because, due to the

"results of their exhaustive examination of, and reconstruction of,

the books and records of" Franklin, they had specific testimony to

give about the "amounts of money misappropriated by or at the

direction of the defendant" King. (Filing 149)

.

There is thus no doubt that Kirchner is subject to deposition

in the sense that he has relevant testimony under Rule 26 about the

predicate to the "crime/ fraud" argument advanced by the NCUAB.

Just how do Kirchner and the NCUAB know that King was stealing from

Franklin? After all, the crime or fraud claimed by NCUAB is the

"stall" of the IRS "to continue what [King] knew to be crime and

a fraud," to wit, "his ongoing embezzlements." NCUAB's Brief in

Support at 5. If the NCUAB cannot establish that King was stealing

from Franklin at the time he consulted with Erickson & Sederstrom

the NCUAB's attempt to pierce the attorney-client privilege fails.

One cannot assume for obvious reasons that the NCUAB's claim is

true. King has the right to discover the basis of the NCUAB claim

in order to defend the attorney-client privilege.

II. A PROTECTIVE ORDER FOR THE GOVERNMENT AND KING

The Government, understandably, does not want King to obtain

a discovery advantage in the criminal case. For all practical

purposes King could never depose Kirchner in the criminal case,



even though it is admitted by the Government that Kirchner will be

an important witness for the Government at trial in the criminal

case and even though it is admitted that Kirchner appeared before

the grand jury considering the King indictment. Fed. R. Crim. P.

15. King would probably never get Kirchner' s statements before the

grand jury or otherwise until Kirchner testifies at trial, Fed. R.

Crim. P. 16(a)(2), but once Kirchner testified as a Government

witness King would be entitled to the statements. Fed. R. Crim.

P. 26.2(a); 18 U.S.C. § 3500 (the Jencks Act).

On the other hand, King's lawyers do not want the Government

to participate in the deposition of Kirchner or see a copy of the

deposition of Kirchner because they argue that they will of

necessity disclose criminal trial strategy by asking questions of

Kirchner. It must be remembered that the Government would not be

entitled to statements obtained from Kirchner by King's lawyers

under the criminal rules, 3 Fed. R. Crim. P. 16(b)(2), unless and

until Kirchner testified on direct examination as a witness called

by King. Fed. R. Crim. P. 26.2(a). There is no doubt that counsel

appointed in the criminal case has expended significant effort

preparing to question Kirchner in the criminal case at the time of

3There is nothing to stop King in the criminal case from
taking the recorded statement of Kirchner, e.g., through the use
of an investigator, assuming Kirchner would talk to the
investigator.
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trial. 4 King's court-appointed counsel are fearful that if the

Government's counsel sees the questions being asked of Kirchner in

advance of trial of the criminal case the delicate balance of the

Federal Rules of Criminal Procedure will be disrupted.

The easy answer to this problem would be to stay discovery

related to the motion of the NCUAB to compel King to produce the

Erickson & Sederstrom documents. Judge Cambridge has previously

refused to stay this case. Both the Government and the NCUAB argue

that discovery should not be '"stayed. King has filed a motion for

a stay of discovery.

This case is odd in that normally the Government moves for a

stay of discovery in order to protect its criminal prosecution

where the civil discovery is intended to give a criminal defendant

broader discovery than contemplated by the criminal rules. 4 J.

Moore, J. Lucas, & G. Grotheer, Jr., Moore's Federal Practice, f

26.70[2] , at 464 & n.15 (2d ed. 1989) [hereinafter 4 J. Moore]

(citing SEC v. Control Metals Corp., 57 F.R.D. 56 (S.D.N.Y. 1972)).

4
I have filed with this memorandum and order a copy of a

sealed memorandum and order setting forth the efforts of King's
lawyers to prepare to meet the testimony of Kirchner. This
information is derived from previous ex parte in camera hearings
held by me in the criminal case regarding Criminal Justice Act
matters. King offered to make a similar ex parte in camera showing
in the civil case, with counsel for the NCUAB present, but
excluding Government's counsel. Counsel for the NCUAB declined the
offer. I then informed the parties of my intentions in this
regard, and I heard no specific objection.



I have found no case where the Government, as a nonparty,

intervened, opposed a stay of discovery, and yet took the position

that a civil defendant, who was also a criminal defendant, was not

entitled to a protective order to shield the defendant’s criminal

trial strategy from disclosure.

Staying discovery on the NCUAB's motion would likely have the

impact of staying consideration of the motion to compel, which in

turn would likely have the result of delaying trial. Certainly

King could not be asked to defend the motion to compel without

discovery since resolution of the crime-fraud exception is fact-

intensive. Moreover, staying consideration of the motion to compel

may irreparably injure the NCUAB, as the NCUAB tells me that it

needs a resolution of the motion to compel prior to trial and that

time constraints, including statute of limitation and malpractice

liability coverage matters, may preclude the NCUAB from seeking

judgment against others unless the NCUAB proceeds rapidly. Under

the circumstances, and especially given Judge Cambridge's initial

refusal to stay this case, the "easy answer" should not be adopted.

This then leads to me to the question of how the court can

balance the interests of all the parties short of staying

discovery. Assume for a moment that the civil case against King

did not exist and that King could not depose Kirchner, but further

assume that King took Kirchner' s statement without Government's

8



counsel being present, e.g., through the use of an investigator.

Under those circumstances, the Government could withhold production

of the grand jury transcripts of Kirchner's testimony and any other

statements Kirchner gave the Government until Kirchner completed

his direct testimony as a Government witness, 5 Fed. R. Crim. P.

16(a)(2) & 26.2(a); 18 U.S.C. § 3500, but King would not be

required to give up statements obtained from Kirchner unless King

called Kirchner as a witness. Fed. R. Crim. P. 16(b) (2) & 26.2(a).

This is essentially the situation in which the Government and King

would be if I entered the protective order suggested by King, with

one distinction.

The fundamental difference between the example given above and

what is proposed by King is that I would be permitting a deposition

of Kirchner without the attendance of the Government's lawyer and

without the Government being aware of that about which Kirchner

testifies. I do not think that this difference overcomes King's

legitimate right to obtain discovery in the civil case to defend

an important attorney-client privilege claim which may also have

significance in the criminal case, without giving up his right to
ft

I assume for the moment that there is no constitutional issue
which requires earlier production by the Government, and that there
has been no order under Federal Rule of Criminal Procedure
6(e) (3) (C) for earlier production.



keep his trial strategy in the criminal case secret. I come to

1 this conclusion for the following reasons.

The Government has had Kirchner* s testimony before the grand

jury, and neither King nor his counsel could participate in that

examination. Moreover, King and his counsel, at least at this

juncture, will not have access to Kirchner* s statements to the

Government in the criminal case until Kirchner testifies at trial.

Therefore, it does not unfairly disadvantage the Government in the

criminal case to put King in essentially the same position as the

Government is in, given the fact that King has no choice but to

defend the civil case.

The Government raises essentially three arguments6 to this

analysis: (1) the deposition of Kirchner violates the spirit of the

Federal Rules of Criminal Procedure because discovery depositions

are not allowed in criminal cases; (2) if the protective order

proposed by King were implemented the Government could not even see

the deposition when King endeavored to impeach Kirchner at the time

of trial in the criminal case; and (3) unless the Government

attends Kirchner 1 s deposition it cannot protect the secrecy of the

6Because of the expedited manner in which this matter was
presented to me I did not receive briefs from any of the
participants. Thus, I understand the positions of the parties
through their statements.
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grand jury from being invaded. I find none of these arguments

persuasive.

As to the spirit of the Federal Rules of Criminal Procedure,

while it is true that the rules do not contemplate discovery

depositions, King seeks the deposition in this civil case, where

discovery depositions are common, because he has no choice7 but to

defend himself and a privilege central to the defense of both the

criminal and civil cases. Certainly the spirit of the criminal

rules would not be fostered' by allowing the Government to have

early access to King's criminal strategy because the Government and

the NCUAB in the civil case oppose a stay of discovery in the civil

case. If there must be an accommodation the balance should be

struck in a manner which does not unduly disadvantage either party.

As to the impeachment question, King's lawyers agreed that the

proposed protective order could be modified to allow Government

counsel to have access to the civil deposition as soon as

Kirchner's direct testimony is adduced by the Government in the

7The NCUAB contemplated withdrawing Kirchner as a witness
regarding the motion to compel. This would not obviate the
problem. Neither the NCUAB nor the Government has the right to
orchestrate from whom King seeks relevant evidence under Federal
Rule of Civil Procedure 26. This is particularly true where, as
is the case here, Kirchner is the most knowledgeable witness
available.
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criminal case. This concession obviates the Government's concern

about unfair impeachment.

Finally, the absence of Government counsel at a deposition

does not endanger the secrecy of the grand jury. I shall enter a

protective order prohibiting King's lawyers from asking questions

which would invade grand jury secrecy by in essence producing a

grand jury transcript, such as by asking the witness to testify

about what was literally asked of the witness at the grand jury. 8

But the simple fact that a witness testified before a grand jury

has never precluded defense counsel and the witness from discussing

facts relevant to the case which the grand jury handed up. As the

United States Court of Appeals for the Third Circuit has stated,

Federal Rule of Criminal Procedure 6(e) is designed to protect

against disclosure of "only the essence of what takes place in the

grand jury room." In Re Grand Jury Investigation, 630 F.2d 996,

1000 (3d Cir. 1980), cert, denied, 449 U.S. 1081 (1981). Indeed,

the Rule provides that "[n]o obligation of secrecy may be imposed

on any person except in accordance with this rule." Fed. R. Crim.

P. 6(e)(2). And the Notes of Advisory Committee on Rules

80f course, King could, for civil purposes, seek discovery of
the grand jury transcripts pertaining to Kirchner pursuant to
Federal Rule of Criminal Procedure 6(e) (3) (C) (i)

,

and under certain
circumstances he would be entitled to such discovery for the
defense of the civil case whether or not the Government was a
party. 4 J. Moore, supra, 26.61[5.—1] & 26.61(6.-3]. King
makes no such request here.
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explicitly state: " [t]he rule does not impose any obligation of

secrecy on witnesses." Fed. R. Crim. P. 6(e) advisory committee's

note. I do not understand that King's lawyers intend to ask

questions which will require Kirchner to attempt to recount what

he literally saw, literally heard or literally said before the

grand jury; rather, I understand that King's lawyers want to depose

Kirchner about facts which are relevant to the crime-fraud

exception to the attorney-client privilege. As a consequence, the

Government's concerns are not justified. 9

It is with the foregoing in my mind that I entered the

following order which I now confirm.

IT IS ORDERED:

1. The Government's motion for intervention (filing 170)

is granted to the limited extent that the Government may contest

the taking of the deposition of Kirchner and matters related

directly thereto, and is otherwise denied;

2. The NCUAB's motion to quash (filing 173) is denied,

except that the NCUAB may withhold from production documents

9It is also important that Kirchner 's work has been widely
reported in the press. Indeed, his interim report is a matter of
public record. One wonders what is left of the secrecy of
Kirchner 's testimony before the grand jury. When I asked
Government's counsel about this I did not receive a convincing
response; however, because this might become an issue in the
criminal case under Federal Rule of Criminal Procedure 6(e) I make
no finding in this regard since the issue was not clearly framed
when I inquired of Government's counsel.
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claimed exempt from production upon the claim of an attorney-

client privilege or work-product claim, but if a document is

withheld then within ten (10) days of the date for production the

NCUAB shall state a description of the document withheld with as

much specificity as is practicable without disclosing its contents,

including: the general nature of the document; the identity and

position of its author; the date it was written; the identity and

position of its addressee; the identities and positions of all

persons who where given or 'have received copies of it and the

identity and position of the custodian; and, the specific reason

or reasons why it was withheld from production. Whereupon King may

file a motion to compel;

3. King's motion for a protective order (filing 169) is

granted as provided herein, but is otherwise denied, to wit: (a)

the deposition of Kirchner (deposition) shall be conducted with no

persons present other than attorneys for the parties (excluding

the Government), the witness's personal attorney, and the court

reporter; (b) all persons present at the deposition are ordered not

to reveal the contents of the deposition to any person not present

at the deposition, including but not limited to the United States

Attorney for the District of Nebraska; (c) upon completion of the

deposition, the deposition transcript is ordered sealed; (d) if the

witness does not waive the reading and signing of the deposition,

14



the witness shall not copy or reveal the contents of the deposition

during the reading and signing; (e) any copies of the deposition

shall be given only to the attorneys for the parties (excluding the

Government) to this action, and then the copies shall be held in

a secure place; (f) the original deposition and copies shall remain

sealed until further order of the court, except as provided in

subparagraph (g) ; (g) King's court-appointed counsel shall provide

a copy of the deposition to counsel for the Government, upon

request, immediately after Kirchner completes his direct testimony

adduced by the Government in the criminal case; (h) the defendant

King shall not during the deposition inquire about what Kirchner

literally and actually saw, heard or said when appearing before the

grand jury; (i) the defendant King shall limit all inquires at the

deposition to matters which are relevant or which may lead to the

discovery of admissible evidence regarding the crime-fraud

exception to the attorney-client privilege claim relating to the

"Erickson & Sederstrom" documents; (j) if necessary, the

undersigned magistrate will be available by telephone or in person

to rule upon the propriety of specific questions;

4. For purposes of appeal, the undersigned considers

this order a final order, and this order shall be stayed until the

close of business on Friday, January 5, 1990.
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DATED this 4th day of January, 1990

BY THE COURT:
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COMES NOW the defendant, Alice Ploche King, by and through her

attorney, Jerold V. Fennell, and hereby moves this Court for an Order

requiring the Government to produce videotaped testimony in the Gov-

ernment’s possession. Pursuant to F.R. Crim. P. 16, defendant respect-

fully requests for inspection the approximate 21 hours of videotaped

testimony given to the Government by representatives of the State of

Nebraska Legislative Committee investigating Franklin Credit Union.

Defendant will abide by any order of the Court regarding dis-

closure of information received and respectfully prays the Court

to grant this motion.

DATED this day of January,
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UNITED STATES DISTRICT COURT

DISTRICT OF NEBRASKA

jprjf*

UNITED STATES OF AMERICA, ) Case Number: CR89-0-63

Plaintiff, )

MEMORANDUM IN SUPPORT OF
VS. ) A MOTION FOR ADDITIONAL

DISCLOSURE
ALICE PLOCHE KING, )

Defendant. )

STATEMENT OF CASE:

Alice Ploche King, Defendant, faces a 12 count indictment in a

complex criminal case. Count 1 of the indictment carries with it a

punishment dictated by the full breath of the conspiracy allegation

and could, therefore, result in a sentence based on a loss of

$39,000,000.00 from Franklin Community Credit Union.

In order to resolve whether the Defendant willfully, unlawfully,

or knowingly conspired in the alleged crime, it is necessary that

the Government disclose testimony that describes events occurring

during the dates alleged in Count 1. The video taped testimony

describing expenditures of substantial sums of money by Franklin

Credit Union personnel is needed by Defendant to prepare an adequate de-

fense. Such information could result in exculpation of Defendant or

sentence reduction and must therefore be disclosed.

STANDARDS OF REVIEW:

THE REQUESTED TESTIMONY IS MATERIAL TO GUILT OR PUNISHMENT AND

THEREFORE BRADY DEMANDS DISCLOSURE.



The suppression by the prosecution of evidence favorable to and

requested by an accused violates the due process clause of the 14th

Amendment/ irrespective of the good faith of the prosecution/ where

the evidence is material either to guilt or punishment. Brady

v. Maryland / 373 U.S. at 87, 83 S. Ct. 1194 (1963)'. The test of

materiality is whether the requested evidence would tend to excul-

pate Defendant, or reduce Defendant's penalty period.

The testimony requested could exculpate Defendant from Count 1

of the indictment by proving a lack of knowledge in the alleged con-

spiracy or, alternatively, could reduce Defendant's punishment under

the Federal Sentencing Guidelines. Thus disclosure under Brady is

demanded

.

THE TESTIMONY IS MATERIAL UNDER BRADY'S PROGENY AND THEREFORE DIS-

CLOSURE IS REQUIRED.

In United States vs. Agurs , 427 U.S. 97, 96 S. Ct. 2392 (1976),

the Supreme Court held that, under the due process clause of the Fifth

Amendment for federal criminal trials, a prosecutor has a constitu-

tional duty to volunteer exculpatory material to the defendant, if

the admission of such evidence would create a reasonable doubt as to

the guilt of the accused. Idy 427 U.S. at 112. The Agurs Court

restricted Brady to evidence that might have affected the outcome

of the trial. But, the Court observed Brady's application unre-

stricted, in cases where the Defendant has made a pretrial request

for specific evidence:

When the prosecutor receives the specific
and relevant request, the failure to make
any response is seldom, if ever, excusable.

Id, 427 U.S. at 106.



The Defendant should not have to satisfy the severe burden

of demonstrating that newly discovered evidence probably would re-

sult in acquittal. Id, 427 U.S. at 111.

Agurs encourages a pretrial decision by the prosecutor as

opposed to a post-trial decision by the Judge and therefore the

evidence requested should be disclosed on the grounds that it meets

Brady as Defendant made a specific request.

In United States vs. Bagley , 473 U.S. 667, 105 S. Ct. 3375

(1985), Justice Marshall's dissent addresses the cruciality of dis-

closure to the reliability of the verdict:

When the State does not disclose informa-
tion in its possession that might reason-
ably be considered favorable to the de-
fense, it precludes the trier of fact
.from gaining access to such information
and undermines the reliability of the
verdict

.

Id, 473 U.S. at 693.

The majority remanded Bagley to the Court of Appeals to

determine if a reasonable probability existed of a different

trial outcome, if compensation agreements for key witnesses had

been disclosed at trial. Id, 473 U.S. at 684.

Justice Marshall stated the majority's analysis incorrectly

focused on a prosecutorial determination of the likelihood that

particular information would affect the outcome at trial. Id,

473 U.S. at 702. Under the better standard, Brady , he reasser-

ted the duty of the prosecutor to disclose all favorable evidence

to the Defendant's case. Id, 473 U.S. at 702.
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Justice Marshall recognized the existence of any evidence

favorable to the defense may create just the doubt that prevents

a guilty verdict. Id, 473 U.S. at 693.

Defendant believes the mere fact that the FBI/ the Omaha Po-

lice Department and investigators hired by the Nebraska Unicameral

Committee/ have labored over two years investigating the activities

described in the taped testimony/ confirms the importance of the

videotapes now in the Government's possession.

In United States vs. Anderson / 788 F.2d 517 (8th Cir. 1986)/

the District. Court of Minnesota denied Defendant's request for inves-

tigation tapes of conversations involving a Government witness. The

Government refused to produce the tapes because they were long and

purportedly unrelated to Defendant's case. The District Court held

the Defendant failed to show materiality.

The 8th Circuit remanded the case to the District Court and

stated that the Court had not fully discharged the duty imposed upon

it by Brady and directed the District Court to review in camera

the tapes/ JEd/ at 519.

The Anderson Court cites Brady as the standard that must

be met regarding disclosure. Anderson requires possible exculpa-

tory evidence to be disclosed or determined immaterial by the Court.

CONCLUSION:
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• •

Based on the foregoing facts and authority/ the Motion for

Additional Disclosure should be granted.

J^told V. Fennell #11266
Suite 270 Regency Court
120 Regency Parkway
Omaha/ NE 68114
(402) 393-1286
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he has personally
served copies of the Defendant's Motion for Additional Dis-
closure and supporting documents on the following: Steven E.
Achelpohl of 100 Historic Library Plaza/ 1823 Harney Street/
Omaha/ Nebraska 68102 and Assistant U.S. Attorney Thomas D.
Thalken/ Federal Building/ Omaha/ Nebraska 68102 on the 10th
day of January/ 1990.
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PART I

A

A STAY WOULD VIOLATE FEDERAL STATUTES WHICH
FORBID THE COURT TO "RESTRAIN OR AFFECT THE
EXERCISE OF POWERS OR FUNCTIONS OF A
LIQUIDATING AGENT." 12 U.S.C.
§ 1787(a) (1) (B)

.

The important work of the National Credit Union

Administration has been brought to a standstill in clear

violation of federal law.

Federal statutes mandate that an insolvent federal credit

union be liquidated by NCUAB as liquidating agent. 12 U.S.C.

§ 1787(a)(1)(A). Subparagraph B of that statute provides that

the credit union may ask the district court to prohibit the

liquidation, and then provides:

"Except as otherwise provided in this
subparagraph, no court may take any action
for or toward the removal of any liquidating
agent or, except at the instance of the
Board, restrain or affect the exercise of
powers or functions of a liquidating agent."
(Emphasis added)

.

The entry of a stay of discovery would violate this section

since it would "restrain or affect the exercise of the powers or

functions of a liquidating agent."

12 U.S.C. § 1787 (j) provides:
\

"(j) Power of Board respecting liquidations
subject to regulation of Board of public
authority

In connection with the liquidation of
any insured credit union, the Board shall
have the power to carry on the business of*

and collect all obligations to the credit
union, to settle, compromise, or release
claims in favor of or against the credit
union, and to do all other things that may be
necessary in connection therewith, subject
only to the regulation of the Board, or, in
cases where the Board has been appointed
liquidating agent solely by a public
authority having jurisdiction over the matter



other than said Board, subject only to the
regulation of such public authority."
(Emphasis added)

.

The Supreme Court has said in Coit Independence Joint v.

Federal Savinas & Loan Insurance Coro. . 489 U.S. , 109 S.Ct.

1361, 103 L.Ed.2d 602 (March 21, 1989) nearly identical language

in the F.S.L.I.C. Statutes:

"... prohibits untimely challenges to the
receiver's appointment or collateral attacks
attempting to restrain the receiver from
carrying out its basic functions."

The primary function of the liquidating agent is to discover

the assets of the Credit Union including obligations due to the

Credit Union. The use of discovery proceedings is critical to

that function since they are necessary to the full presentation

of the civil case against Mr. King. In addition, however, the

discovery will almost certainly reveal other assets or other

individuals or entities liable to the Credit Union.

Notwithstanding, the NCUA has been blocked on all fronts

from the important work which Congress has entrusted to it. It

has been prevented from gathering documents owned by the Credit

Union in possession of the former lawyers for the Credit Union.

It has been prohibited from gathering the records of the Consumer

Services Organization held by those lawyers. It has been

prevented from securing funds belonging to CSO in the hands of

Harold Anderson. It has been prevented from enforcing a default

against CSO. It has been forced to stand by and watch the

dissipation of important assets. Unable to obtain judgment

against CSO, it is nevertheless forced to pay the expense of

full-time security and utilities on the building. The assets of

Mr. King under attachment are rapidly being consumed by storage

and receiver expenses.

Frankly, we believe the court has an obligation to allow the

liquidating agent to do its job. That is what the statute says

and that is what it means.



Mr. King has rights to be protected, but those rights are

not unlimited and they are clearly defined by law. The court,

particularly the Magistrate, has gone beyond those rights. It

seems to have created an unspoken rule that the wishes of Mr.

King take priority over all other considerations. There is no

legal basis for that priority. Entirely to the contrary, the

statute prohibits the court from interfering with the work of the

liquidating agent. In any instance in which its work does not

interfere with a defined legal right of Mr. King, we submit the

liquidating agent is entitled by federal law to proceed with its

work without interference.

We believe that the effect of the statute, 12 U.S.C.

§ 1787(a)(1)(B), is to obligate the court to accommodate the

interests of the liquidating agent and the public which it

represents, as well as the legal rights of Mr. King. That

balance should not be difficult to achieve and the NCUAB has bent

over backwards to reach such an accommodation. Mr. King's

counsel, in contrast, have concentrated on manipulating toward a

stay of the NCUAB' s statutory duties. Rather than attempt a

compromise, his counsel have claimed exaggerated rights for Mr.

King and have postured the potential of prejudice far beyond any

reasonable possibility.

By asking this court to stay these discovery proceedings,

Mr. King's criminal counsel are squarely asking the court to

"restrain" the exercise of powers of the liquidating agent. If

it succeeds, it will impair the ability of the liquidating agent

to recover in these proceedings and to make timely discovery of

other assets and individuals or entities which may be liable to

the Credit Union as well as the Kings themselves.



B

THE STAY SHOULD BE DENIED:

A. OTHER CREDITORS OF MR. KING ARE PURSUING
CLAIMS TO JUDGMENT AND PLAINTIFF CANNOT
BE GUARANTEED PRIORITY.

B. AMERICAN EXPRESS HAS OBTAINED A JUDGMENT
FOR $109,974.68 BY DEFAULT WHILE THE
LIQUIDATING AGENT HAS NOT BEEN ALLOWED TO
GO FORWARD.

C. THE PUBLIC INTEREST REQUIRES THAT THE
CREDITORS OF THE CREDIT UNION AND THE
INSURANCE FUND BE REIMBURSED AS SOON AS
POSSIBLE. LARGE AMOUNTS OF MONEY ARE
UNACCOUNTED FOR.

D. THERE IS NO PROBABILITY MR. KING CAN
SUCCEED ON THE MERITS.

E. THE RIGHT OF THE VICTIMS TO RECOVER
SHOULD BE AT LEAST EQUAL TO THE RIGHT OF
THE THIEF.

The National Credit Union Administration Board (NCUA) is the

plaintiff in this civil suit for damages of $39,344,971.61. NCUA

has submitted a Motion for Summary Judgment to which the defen-

dant has countered with a Motion to Stay until final resolution

of criminal proceedings against Mr. King, in United States v.

Kina . CR 89-0-63.

We think the following points need to be made with respect

to the defendant's Motion for Stay in this case:

1. The case law indicates that the single most important

factor to consider is the probability that the defendant will

ultimately prevail on the merits in the civil case. Here, there

is virtually no chance that the defendant will prevail. In his

depositions he admitted the personal nature of expenditures

totalling $752,291.53. To a certainty, those payments were from

Credit Union funds. (Vopat Depo. , Kirchner Aff.). Similar

payments to the identical payees bring the actual total to

$10,974,064.78. (Dunne Aff.). All this is in evidence on the
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plaintiff's Motion for Summary Judgment. That evidence is hereby

submitted in resistance to this Motion to Stay.

2. Mr. King admits to participating in the falsification

of documents and, indeed, his only defense was that he believed

he was spending personal funds from unknown sources which he, by

intention and calculation, did not cause to be reflected on any

records of the Credit Union. (Filing 141, Exh. 11)

.

3 . Plaintiff had filed its Motion for Summary Judgment in

June 1989 prior to the Motion for Stay and believes that when the

Court ultimately considers the Motion for Summary Judgment, it

will conclude that there is no genuine issue of material fact and

that plaintiff is entitled to a summary judgment as a matter of

law.

4. It is not in the public interests that the civil

proceedings be delayed. These are proceedings by an agency of

the United States government acting as liquidating agent for the

defrauded Credit Union, which stands in the shoes of the hundreds

of depositors and other creditors of the Credit Union who were

demonstrably defrauded by Mr. King's activities. The purpose of

the suit is to recover funds to the liquidating estate of the

defrauded Credit Union so that the insurance fund and creditors

of the Credit Union can be reimbursed to the maximum extent

possible. It is very much in the public interest that those

funds be reimbursed as soon as possible.

5. Other claimants are filing suits against Mr. King and

obtaining judgments. In particular, American Express obtained a

judgment on December 6, 1989 in the District Court of Douglas

County, Nebraska, Docket 877, Page 785, in the amount of

$109,974.68 (copy attached). While plaintiff has an attachment

lien with respect to certain property of Mr. King and a receiver

has been appointed with respect to the remainder, plaintiff will

be forced to litigate attempts by other creditors to assert their

judgments and there can be no assurance that plaintiff will

succeed without having reduced its claim to judgment.

5



6. Very substantial insurance, storage, attorney fees and

other costs are being incurred by the receiver, which ultimately

will be paid from funds to which the plaintiff NCUA and the

insurance fund would otherwise be entitled.

7. Very large sums of money are as yet unaccounted for.

The records being sought are the last large group of records

which NCUA has been prevented from receiving, even though they

include records of the Credit Union and CSO themselves, and even

though they are to a certainty not privileged.

It is imperative that the liquidating agent be allowed to

discover recoverable assets as soon as possible. Those assets

include not only the proceeds of the embezzlements, but also the

existence of liability on the part of other persons who

participated in the embezzlements, either knowingly or

unknowingly. Those liabilities specifically include accountants

and attorneys who unquestionably participated in transactions by

which funds were stolen. If the liquidating agent is halted in

its investigation, those claims and proceeds may be lost forever.

All of the documents which we have sought in the possession of

Mr. King are unquestionably relevant and helpful in the assertion

of the claim against Mr. King and are proper subjects of

discovery under Rule 26. Of equal importance however, they may

very well make possible the location of other avenues of recovery

for the insurance fund.

c.

THE LAW

The United States Constitution, of course, does not require

a stay of civil proceedings pending the outcome of related

criminal proceedings, nor does any statute or case law.

Securities and Exchange Commission v. Dresser Indus. . 628 F.2d

1368, 1375 (D.C. Cir.) cert, denied . 449 U.S. 993, 101 S.Ct. 529,

66 L.Ed.2d 289 (1980) (Stay of civil action pending outcome of

grand jury investigation denied.); Golden Ice Cream Co. v.



Deerfield Specialty . 87 F.R.D. 53, 55 (Defendant's Motion to Stay

Civil Proceedings until criminal antitrust proceedings was

denied.) (1980). In Deerfield Specialty , the Court found:

" [N] o basis in the law for the notion that
defendants in a criminal prosecution, . . .

,

have a due process right to stay proceedings
in related civil action, lest they be forced
to defend themselves on two legal fronts
simultaneously.

"

Id. at 55.

Courts have employed a variety of factors for determining

whether to grant a blanket ^tay of civil proceedings. See .

Deerfield Speciality , supra . (Five-fold test) ; S.E.C. v.

Grossman . 121 F.R.D. 207, 209-10 (Motion stay denied, balancing

of competing interests test applied) ; Afro-Lecon, Inc, v. United

States . 820 F.2d 1198, 1202 (Court urged a case-by-case assess-

ment and granted stay where prosecution was malicious)

.

The test cited in defendant's Motion includes the essential ele-

ments necessary to make this determination. That test,

enunciated in Guirola-Beeche v. U.S. Department of Justice . 662

F.Supp. 1414; 1417 (S.D.Fla. 1987), asks the court to look to:

”1) the likelihood of the moving party
ultimately prevailing on the merits; 2) the
extent the moving party would be irreparably
harmed; 3) potential for harm to the opposing
party if the stay is issued and 4) whether
issuing a stay would be in the public
interest. Generally speaking, the first
factor is the most important ." (Emphasis
supplied.

)

The fact that Mr. King will not ultimately prevail should

weigh heavily in the Court's consideration of whether to grant

the stay since in Guirola-Beeche the court stated that this first

consideration is the most important of the four factors.

Guirola-Beeche . supra . at 1417.

Defendant has in the past contended that he would be

irreparably ' harmed if this stay is not granted, but could not
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cite a single case demonstrating what irreparable harm is. The

defendant also asserted that the complexity of the civil

litigation and the media attention given this case would make it

impossible to vigorously defend both the civil and criminal cases

simultaneously. The court in Arden Wav Associates v. Boeskv . 660

F.Supp. 1494 (S.D.N.Y. 1987), found neither of these arguments

persuasive, and denied the defendant's Motion for a stay.

"In weighing these factors the courts
are mindful that a policy of issuing stays
•solely because a litigant is defending
simultaneous multiple suits would threaten to
become a constant _ source of delay and an
interference with judicial administration.'
Paine, Webber, 486 F.Supp. at 1119. Thus,
' [a]bsent a showing of undue prejudice upon
defendant or interference with his constitu-
tional rights, there is no reason why plain-
tiff [s] should be delayed in [their] efforts
to diligently proceed to sustain [their]
claim. 'Id.

* * *

It is plainly ludicrous for Mr. Boesky
to argue that it is 'unfair' to compel him to
face the civil law suits against him which
are the creations of his own alleged mis-
conduct. The plight which he imagines that
he is in stems solely from his own activi- .

ties. Surely it would be anomalous to
suspend plaintiffs' rights in these civil
litigations because they will deal with Mr.
Boesky 's misconduct.

The only unfairness that the Court
perceives is the moving party's assertion
that it would be unfair to treat him normal-
ly . The defendant seems to be seeking
privileged litigating status because of his
own delinquencies. ' That defendant's conduct
also resulted in a criminal charge against
him should not be availed of bv him as a
shield against a civil suit and prevent
plaintiffrsl from expeditiously advancing
rtheirl claim . ' Paine, Webber, 486 F.Supp.
at 1119. . . .
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Plaintiffs have a substantial interest
in the efficient conduct of this complex
litigation, and in compliance with the
Federal Rules of Civil Procedure. Stalling
the case . . . would be counter-productive
and prejudicial to plaintiffs, especially
where there are so many claimants to the
potentially limited funds for satisfaction of
the potential damages in this and related
litigation in which Mr. Boeskv is involved .

"

(Emphasis supplied.)

Id. at 1497.

The defendant asserts that his lack of financial resources

to retain an attorney and t^e diversion of his time from defend-

ing against the criminal suit are the elements which would make

proceeding with the civil case unfairly prejudicial. Yet, these

very arguments were rejected in Paine. Webber. Jackson & Curtis

v. Marlon S. Andrus . 486 F.Supp. 1118 (S.D.N.Y. 1980), where the

Court stated:

"Absent a showing of undue prejudice upon a

defendant or interference with his constitu-
tional rights, there is no reason why plain-
tiff should be delayed in its efforts to
diligently proceed to sustain its claim,

II
• • •

infra , and

" [T]o permit plaintiff to proceed in a normal
course against [defendant] would not
prejudice him in the criminal prosecution."

Id . at 1119.

The third prong of the test for determining whether to grant

a stay calls for examining the potential harm which would result

to the opposing party if the stay is granted. The potential harm

to NCUA is the inability to discover the assets possessed by Mr.

King and eventually distribute them to creditors. Mr. King has

argued that NCUA will not be harmed by a delay in the

proceedings. This is simply not true. Other creditors are

pursuing their claims to judgment. Plaintiff will, to a



certainty, be forced to litigate endlessly its right to priority,

and without having a judgment itself there can be no assurance it

will succeed.

Since this Court has no power to stay state court lawsuits,

28 U.S.C. § 2283, there can be no guaranty that the attachment

and receivership will be adequate to gain plaintiff a first

priority position with respect to other judgments. It would be

grossly unfair to stay the plaintiff from pursuing its own claim

to judgment. Even worse, while barred from pursuing its claim to

judgment, plaintiff will unquestionably be forced to the expense

of litigating the priority claims of other creditors.

This is yet another case in which we are told, the rights of

the victims are of no consequence. The rights of the thief are

so important that they must even control over the right of the

victims to recover back the proceeds of the thief. Nothing in

the law or logic justifies the unfair result which the defendant

seeks by his Motion.

Finally, the plaintiff has offered to receive these records

under the most stringent confidentiality order imaginable, a copy

of which is attached to the Magistrate's Order of December 27,

1989.

We submit that the court can and should attempt to

accommodate the interests of both parties. King would be

delighted by a stay of a full discovery of his assets, and

possible accomplices. But such a stay would directly contravene

the statute, 12 U.S.C. § 1787(a)(1)(A), and would be contrary to

the vital public interests.

D.

IF THE COURT IS INCLINED TO STAY DISCOVERY,
IT SHOULD CERTIFY IT FOR APPEAL.

While we believe it is imperative that a means be found to

enable the liquidating agent to proceed to discover, through

available records, the full extent of Mr. King's liability, all



available proceeds and assets and the possible existence of

participants in his misdeeds, if the court is inclined to enter a

stay, we respectfully submit that it should certify it, pursuant

to 28 U.S.C. § 1292(b), as a "controlling question of law as to

which there is a substantial ground for difference of opinion and

that an immediate appeal from the Order may materially advance

the ultimate termination of the litigation."

The issues are far too vital to allow them to remain on hold

indefinitely

.

PART 2

BRIEF ON APPEALS FROM THE MAGISTRATE'S ORDER
OF JANUARY 4, 1990.

A. PLAINTIFF'S APPEAL IS VERY LIMITED

The plaintiff appealed the Magistrate's Order of January 4,

1990 only after the Department of Justice had done so. Even so,

plaintiff's appeal was a limited one. It does not object to the

taking of Mr. Kirchner's deposition and we would not have

appealed an Order that it be taken under an Order of

Confidentiality. The plaintiff's primary objection is that it

excludes all persons other than counsel from the deposition and

prohibits counsel from discussing the occurrence with his client.

This divorcing of the lawyer from the client is unprecedented

and, we think, unjustifiable. It has the effect of impairing the

ability of the client to make informed decisions with respect to

the conduct of the litigation and alters the nature of the

attorney-client relationship by placing the attorney in control,

superior to his own client.

The Order excluding parties from the deposition and from

later being told of its contents or having access to the

deposition is in contravention of Federal Rule of Evidence 615

which provides

:

"At the request of a party the court
shall order witnesses excluded so that they
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cannot hear the testimony of other witnesses,
and it may make the order on its own motion.
This rule does not authorize the exclusion of

(1) a party who is a natural person, or (2)

an officer or employee of a party which is
not a natural person designated as its
representative by its attorney, or (3) a

person whose presence is shown by a party to
be essential to the presentation of the
party's cause." (Emphasis added).

The notes of the advisory committee point out:

"Exclusions of persons who are parties would
raise serious problems of confrontation and
due process. Und$r accepted practice they
are not subject to exclusion."

6 Wicrmore § 1841.

• Previous orders of the court had, at our suggestion,

included Mr. Robert Fenner, Washington, D.C., the general counsel

for NCUAB, and Mr. James Stewart, a Washington attorney, within

the circle of those with whom the contents could be discussed.

With that provision, the Order would be acceptable to plaintiff.

B. HISTORY OF THESE PROCEEDINGS.

On February 3, 1989, Erickson and Sederstrom were counsel

for Lawrence E. King, Jr. in these civil proceedings. On that

date the plaintiff served a Notice to take the deposition of that

firm and a subpoena requiring the production of documents in

their hands relating to the Kings and their various entities

(filing 141, Exh. 1) . On February 16 a records production

pursuant to the subpoena occurred and the court reporter's

transcript of that production, is in evidence as filing 141, Exh.

2. Mr. James B. Cavanaugh attended for the law firm. Certain

records were produced. Other records were held back under a

claim of attorney-client or work product privilege (filing 41,

Exh. 2, pg. 10) . Mr. Cavanaugh committed his firm to retain the

documents in its possession (filing 141, Exh. 2, pg. 14):

12



"Mr. Cavanaugh: I told you what I will agree
with you on is that we will hold all of these
things and we will make arrangements when Mr.
King has new counsel or if he doesn't get new
counsel

.

Mr. Robinson: How can you agree not to give
them to Mr. King if you withdraw?

Mr. Cavanaugh: We will give them — we will
give you adequate notice that you can get
every court order you want to freeze the
files or whatever. That's an agreement that
I will make with you. That's an agreement
we'll abide by."

Eventually, Mr. Cavanaugh, on April 20, 1989, produced a

list of documents which he claimed were protected by the

attorney-client privilege. That list is Exhibit 3, filing 141.

Then on August 31, 1989, after Mr. Achelpohl had been

appointed, a further notice of records deposition was served.

Mr. Cavanaugh responded on September 1, 1989 (filing 141, Exh. 6)

stating that he did not intend to appear and again asserting the

privileges. .A Request for Production was served upon Mr. King

and his new counsel (filing 141, Exh. 7) , to which Mr. King and

his new counsel responded (Exh. 8, filing 141). The documents in

the meantime were transferred to Mr. Achelpohl in violation of

Mr. Cavanaugh's commitment. (Achelpohl Aff., Dec. 4, 1989).

Plaintiff then filed a Motion to Require Production.

Mr. Achelpohl has delivered, we understand, all of the

documents to the Magistrate's office, together with two lists (1)

a list of those documents claimed to be protected by the Fifth

Amendment privilege against self-incrimination and (2) a second

list of documents as to which an attorney-client privilege and

work product privilege are asserted.

On December 13, 1989, the Magistrate signed a Memorandum and

Order declining to allow production of the documents claimed to

be incriminating — list number 1 above.

The court scheduled an evidentiary hearing on January 15 for

the purpose of determining the applicability of the attorney-



client privilege and work product privilege with respect to the

remaining documents.

C. THE IMPORTANCE OF THE DISCOVERY SOUGHT.

The documents now in issue include some documents and

records of the Credit Union itself. The liquidating agent is by

statute the owner of and entitled to the possession of those

records. The withholding of those documents from the liquidating

agent under a claim of attorney-client or work product privilege

is wholly specious. Allowing King to withhold records owned by

the Credit Union is an unjustified interference with the

liquidating agent's performance of its statutory duties. This is

particularly true since a large amount of the funds of the Credit

Union remain unaccounted for (Kirchner Aff., p.18).

The bulk of the documents were withheld under a claim of the

attorney-client privilege and work product privilege. It is the

plaintiff's position that those documents are not privileged by

reason of the crime fraud exception. Neb. Rev. Stat. § 25-

503(4). Mr.' King during 1986, 1987 and 1988 was very clearly

utilizing the services of Erickson & Sederstrom to stall the

efforts of the IRS to obtain documents from the Credit Union

relating to his receipt of funds from the Credit Union. During

the period of that stalling, Mr. King continued his massive

thefts from the Credit Union — a total of approximately ten

million dollars for the three years involved (Kirchner Aff.

5 25c). Mr. King's attorneys handled a number of the

transactions in which thefts occurred and the funds were

laundered through their trust accounts (perhaps unknowingly)

.

The evidence now before the court establishes the crime

fraud exception to the attorney-client privilege. Included in

the evidence submitted in support of the Motion for Summary

Judgment, is the deposition of Mr. King, in which he admits

expenditures in excess of $800,000 from Credit Union funds. His

only explanation is that he thought he had money on deposit which
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he intentionally did not show on the books and records of the

corporation in order to evade paying income taxes on it. (Filing

141, Exh. 11) . In late 1986 the IRS served subpoenas upon the

Credit Union to obtain its records relating to amounts received

by Mr. King. His attorneys filed a Petition to Quash in this

court at Civil No. 87-0-5. Simultaneously, Mr. Morrow of

Erickson & Sederstrom wrote a letter to Mr. King as treasurer-

manager of the Franklin Community Federal Credit Union saying:

"This will acknowledge and thank you for
your letter of January 5, 1987 (filing 141,
Exh. 13) . We were quite disturbed at the
contents of it. s . . As we have indicated
to you, we have grave concerns as to the
developments of this matter. We have
therefore proceeded and filed the Petition to
Quash. . . . If, in fact, there is no
damaging or potentially damaging information
included, it will still be possible for us to
dismiss the Petition to Quash and then the
Credit Union can go ahead and deliver the
materials.

"

By those means Mr. King, through his attorneys (perhaps

unwittingly) , was able to stall the IRS investigation from

January 5, 1988 until September 22, 1988. Thus the applicability

of the crime fraud exception is not seriously in doubt. It is

proven by Mr. King's deposition admissions and by the court file

in the proceedings to quash.

The evidence will show that Mr. King embezzled from the

Credit Union to purchase the Cafe Carnevale and the transaction

was handled by his attorneys, with the purchase money passing

through their trust account. The total eventually diverted by

Mr. King to Cafe Carnevale was $505,463. (Kirchner Aff. K 25c).

Mr. King used embezzled funds to purchase the Show Case

Lounge and that transaction was handled by his attorneys, with

the purchase money passing through their trust account. The

total eventually diverted to Show Case Lounge approaches

$220,000. (Kirchner Aff. H 25c).



His attorneys assisted him in leasing a home in Washington,

D.C., with a rental of approximately $4,500 a month. All rental

payments were embezzled from the Credit Union.

The fees and expenses paid to his attorneys for services to

him and his entities were, without exception, paid with Credit

Union checks from embezzled funds.

A review of the lists of documents being withheld will

quickly show that many of them involve the delay of the tax

audit, the purchase of the Cafe Carnevale, the purchase of the

Show Case Lounge, etc. These examples illustrate the

applicability of the crime fraud exception and the necessity for

the liquidating agent to be given access to these records at this

time. Those are important evidence in this case and the records

may help in the location of proceeds and assets. They are also

important to help determine the degree of participation of third

parties and their liability or nonliability for portions of the

loss.

D. THE DEFENDANT'S POSTURE

From the beginning, Mr. King's criminal counsel have sought

to provoke the court to stay civil proceedings. To that end, its

entire approach to the Kirchner deposition has been a posture

designed to manipulate the Department of Justice and the court

into an untenable position.

On November 21, 1989, the plaintiff filed a "Plaintiff's

Designation of Expert Witnesses," naming Mr. Robert Kirchner and

Mr. John Queen as its experts for the trial of the action. Mr.

King, through his court appointed counsel, immediately noticed

the deposition of Mr. Robert Kirchner, demanding that Mr.

Kirchner bring with him 12 categories of documents. While

counsel postured that the deposition was intended to prepare for

the privilege hearing, only one category of documents related

specifically to the Erickson & Sederstrom documents. The

remaining 11 categories sought documents broadly applicable to

the reconstruction of the books and records of Franklin Community



Federal Credit Union. Simultaneously, King's criminal counsel

filed a Motion for Protective Order, asking that all but counsel

be excluded from the deposition and that those present be ordered

not to reveal the content to any person and further requesting

that all copies of the deposition be sealed. Not surprisingly,

that Notice and Motion provoked the Department of Justice to file

a Motion for Intervention, which it did on January 2, 1990. The

Magistrate on January 4 filed his Memorandum and Order requiring

the deposition of Mr. Kirchner to go forward pursuant to a

Protective Order in the terms requested by King's criminal

lawyers.

We believe it is clear that the entire episode has been

designed by King's criminal counsel to provoke a stay of the

civil proceedings. This is demonstrated first by the

overreaching nature of its subpoena duces tecum, seeking

documents far beyond those related to the attorney-client and

work product privileges or to the crime fraud exception and

seeking discovery in the entire reconstruction effort.

Further’, the only basis suggested for the draconian

protective order was the transparent posture that counsel might

reveal some trial strategy for the criminal case. The obvious

answer to that position is that the problem only arises because

counsel for King hope to use the deposition for discovery in the

criminal case while excluding the U.S. Attorney. Counsel need

not and should not reveal his trial strategy and in no event is

that a consideration which should influence, much less control,

the court's decision.

More importantly, when plaintiff sought to obviate this

problem by agreeing not to utilize Mr. Kirchner or Mr. Queen at

the hearing on document production, King's counsel continued to

insist upon the deposition. The Magistrate concluded (January 4,

1990 Memorandum and Order, pg. 11, note 7)

:

"The NCUAB contemplated withdrawing
Kirchner as a witness regarding the Motion to
Compel. This would not obviate the problem.



Neither the NCUAB nor the government has a
right to orchestrate from whom King seeks
relevant evidence under Federal Rule of Civil
Procedure 26."

The Magistrate overlooked that Mr. Kirchner is an expert

witness and only that. He was not a participant in the factual

circumstances as they developed. Thus, his testimony is governed

by F.R.C.P. 26(b)(4). As an expert "who is not expected to be

called as a witness" King could be permitted to take the

deposition only on a "showing of exceptional circumstances."

Even as a witness expected to be called at trial, the

deposition of such a witness is not a matter of right under

26(b) (4) (A) (ii)

.

Finally, it is inconsistent for Mr. King's counsel to urge

that he needs the deposition of Mr. Kirchner and simultaneously

urge the court to stay discovery. The insistence upon a

deposition of Kirchner is simply a pretense calculated to provoke

the U.S. Attorney to ask for a stay of discovery which is what

Mr. King actually hopes for. We urge the court not to reward

this manipulation with success.

CONCLUSION

We respectfully pray the Court enter an Order as follows:

1. Denying the defendant's Motion for Stay of Discovery;

2. Amending the Magistrate's Order of January 4, 1990 to

allow disclosure to the parties or designated representatives of

the Kirchner deposition.

3. Alternatively, allowing plaintiff to withdraw Mr.

Kirchner as expert at the January 15 hearing, quashing the Notice

of Deposition of Mr. Kirchner; and

4. Ordering the hearing to go forward on defendant's claim

of attorney-client and work product privileges.

The court should not allow the defendant's posturing to

interfere with the statutory work of the NCUAB of seeking out
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proceeds and assets and other persons who may be liable for the

enormous loss in this case.
Respectfully submitted,

NATIONAL CREDIT UNION
ADMINISTRATION, as Liquidating
Agent for FRANKLIN COMMUNITY
FEDERAL CREDIT UNION, Plaintiff,

C. L. Robinson
For FITZGERALD, SCHORR,

BARMETTLER & BRENNAN
1000 Woodmen Tower
Omaha, Nebraska 68102
(402) 342-1000

Attorneys for Plaintiff.
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The undersigned hereby certifies that the above and

foregoing Brief on Motion for Stay was served upon all parties to

this action by mailing, by first-class United States mail,

postage prepaid, a true and correct copy thereof to the following

persons this 9th day of January, 1990:

Lawrence E. King, Jr.
2012 Wirt Street
Omaha, Nebraska 68110

Steven E. Achelpohl
100 Historic , Library Plaza
1823 Harney Street
Omaha, Nebraska 68102

Jerold V. Fennell
Suite 225, Regency Court
120 Regency Parkway Drive
Omaha, Nebraska 68114

Thomas D. Thalken
P.0. BOX 1228 DTS
Omaha, Nebraska 68101

C. L. Robinson
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IN THE DISTRICT COURT OF DOUGLAS COUNTY, NEBRASKA

AMERICAN EXPRESS COMPANY, ) DOC. 877 NO. 785

Plaintiff, )

)

vs
. ) JUDGMENT

)

LAWRENCE KING, JR. )

)

)

Defendant. )

The Court, being fully advised of the premises herein, finds

that the Motion for Default Judgment of the Plaintiff is true and

proper in all respects and should be granted.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Court that

judgment be and hereby is entered against the Defendant in the

amount of $102,585.46, plus interest in the amount of $7,317.72, for

expended costs of $71.50, for a total of $109,974.68, plus interest

at the judgment rate.

DATED: c
,

19jt.f.

IK tjUANDAHL 7/18634
THOMPSON, CROUNSE, PIEPER &
5060 Dodge Street
Omaha, Nebraska 68132
(402) 554-1700

BRUMBAUGH, P.C.
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Schumacher & Achelpohl
Attorneys at Law

A PARTNERSHIP
INCLUDING PROFESSIONAL CORPORATIONS

100 Historic Library Plaza
1823 Harney Street

James FL Schumacher, P.C. Omaha, Nebraska 68102-1908
Steven E. Achelpohl
Gregg H. Coffman
Marilyn N. Abbott
John W. Steele
Stephanie Weber Milone

TELEPHONE:
( 402 ) 346-9000
TELECOPIER:
( 402 ) 346-6112

January 10, 1990

The Honorable Richard G. Kopf
U.S. District Court
Ed Zorinski Federal Building'-
17th & Capitol Building
Omaha, NE 68101

RE: U.S. v.

Dear Judge Kopf:

CR89-0-63

Enclosed please find a Motion for Extension of Time limits for
Discovery, Pre-trial Motions and Trial along with all attachments
which was filed with the Clerk's office today. I have been in

[attorney, and he joins incontact with Mr.
this Motion.

I have also contacted Mr. and Mr. concerning
a hearing date, both have advised that they are available at your
convenience

.

Thank you for your consideration of this matter.

Very truly yours,

For the Firm

SEA:dw
Enclosures
cc:

K/Kopf



IN THE UNITED STATES DISTRICT COURT!
FOR THE DISTRICT OF NEBRASKA

FILED
DISTRICT OF NEBRASKA

AT _ M|

DEC 2 7 1989

Norbert H. Ebel, Clerk
By Deputy!

NATIONAL CREDIT UNION ) CV88-0-819
, CV 88-0-918

ADMINISTRATION BOARD, etc. )

)

)

)

)

)

et al . , )

)

)

and CV89-0-99

Plaintiff,

V. MEMORANDUM AND ORDER

LAWRENCE E. KING, JR.,

Defendant.

After I issued my memorandum and order of December 13. 1989,
r
,

' '

the National Credit Union Administration Board (NCUA) orally

requested that I reconsider. Oral argument on the oral motion was

held.

During the oral argument, counsel for the NCUA agreed that the

court could enter a confidentiality order essentially precluding

the NCUA from using the documents for which King claimed the self-

incrimination privilege without further order of the court. In

other words, the NCUA would concede that, except for examination

of the documents by three specifically designated lawyers, the NCUA

could not examine or otherwise use the documents for which King

claimed the fifth amendment privilege without further order of the

court. I asked the NCUA to prepare a draft of a proposed

confidentiality order. I received the draft on December 21, 1989,

and I attach the draft to this memorandum and order.

Mr. King, through his court appointed counsel, objects to the

utilization of a confidentiality order for two reasons. First,

King continues to assert that unless the confidentiality order is

the functional equivalent of a grant of immunity, then King is not



obligated to accept, and this court should not order, anything less

than a functional equivalent of immunity and the confidentiality

order is not functionally equivalent to immunity. Second, King

argues as a practical matter that his fifth amendment privilege is

not limited to the pending criminal case or the pending related

civil cases, but may also pertain to other matters, and, the

confidentiality order proposed by the NCUA is limited (see

paragraph 8A) to matters having to do with the present federal

criminal prosecution. Thus, icing argues that the imposition of the

confidentiality order might effectively waive King's fifth

amendment privilege as to matters not yet filed in the courts. 1

I need not determine whether King's second argument is

persuasive, because I believe that his first argument is

compelling. Since immunity has not been granted by the United

States of America as to the use of the documents in question or the

act of production, and since the United States of America is not

a party to the civil cases, and is therefore not bound by any

proposed protective order, this court lacks the ability to grant

during a telephonic oral argument in this case, King's
lawyers advised the court that the Nebraska legislature had been
"investigating" certain matters totally unrelated to the pending
criminal and civil cases in the United States District Court for
the District of Nebraska, but allegedly having to do with the
failure of Franklin. While counsel for King were careful to point
out that they in no way intended to imply that any other criminal
actions would be filed against Mr. King or that any such criminal
actions would properly be filed against Mr. King, counsel noted
that the existence of an ongoing investigation by a state entity
illustrated the significance of preserving King's fifth amendment
privilege not only for the pending federal criminal case but also
for other cases which might be filed in the future.

2



f

the functional equivalent of immunity to King arising out of

production of the documents.

As I said before, in my view King has an absolute

constitutional right to rely upon his fifth amendment privilege or

to have the functional equivalent of immunity as to the use of the

compelled response. See United States v. Doe . 465 U.S. 605, 614-

16 (1984); Kastiqar v. United States . 406 U.S. 441, 443-47 (1972).

In essence, I believe that a protective order must leave King "in

substantially the same position as if [he] had claimed the Fifth

Amendment privilege." Kastiqar . 406 U.S. at 462. As Professors

Wright and Miller indicated; "Whether the court, in a civil

action, can provide protection equivalent to an immunity statute,

as is needed if the claim of privilege is to be overcome, seems

doubtful." 8 C. Wright & A. Miller, Federal Practice & Procedure

§ 2018, at 153 (1970) (footnote omitted).

In this case, as I pointed out previously, accountants for

the NCUA are working closely with the Justice Department in the

prosecution of the King criminal case. Although I do not question

for a moment the integrity of counsel for the NCUA, even if I were

to restrict disclosure of documents to counsel for the NCUA, the

close working relationship in the criminal case of the NCUA's

accountants with the Justice Department suggests that even

inadvertent disclosure to the NCUA's own accountants would almost

certainly cause the documents or their contents to fall into the

hands of the Justice Department. In this connection, I note that

at least some of the documents would probably require the

3



assistance of accountants to fully understand the documents ( e.a. .

filing 158, Def's. sealed Ex. 14, items 140-144). Since the United

States of America has not granted King immunity as to these

documents, and since the United States of America is not a party

to the civil actions and is therefore not bound by any order this

court might enter in regard to the use of such documents, what King

would be doing is trading this privilege for a court order which

would not be functionally equivalent to and co-extensive with his

fifth amendment privilege.

Put simply, King is not required to accept the risk that his

fifth amendment privilege will be compromised; rather, King is

entitled to a reasonable guarantee that his privilege will be

honored and this the court cannot provide, particularly where the

United States of America is not a party to any order which the

court might enter.

IT IS ORDERED THAT:

1. The proposed confidentiality order of the NCUA shall be

filed together with this memorandum and order;

2. The oral motion to reconsider by the NCUA of the

memorandum and order of the undersigned filed December 13, 1989 is

denied. .

DATED this 2 day of e^ C(2 1989.

BY THE COURT:

Richard G. Kopf
United States Magistrate

4



w m FILED
DISTRICT OF NEBRASKA

AT M

OEC 1 3 1989

TM tuc MMTTrn Norbert H. Ebel, ClerkIN THE UNITED STATES DISTRICT COURT Ru
FOR THE DISTRICT OF NEBRASKA l.L = deputy

|

NATIONAL CREDIT UNION
ADMINISTRATION BOARD, etc.,

Plaintiff

,

) CV 88-0-819, CV 88-0-918,
) CV 89-0-99

MEMORANDUM
AND ORDER

LAWRENCE E. KING, JR., et al., )

)

Defendants.
)

t.

Presented to me is the motion of the National Credit Union

Administration Board, as liquidating agent for the Franklin

Community Federal Credit Union, ( "NCUA" ) (filing 141, 88-0-819) 1 to

compel the production of various books and records belonging to,

in the possession of, or under the control of the defendant

Lawrence E. King, Jr. King, in contrast, seeks a protective order

from being forced to turn over the documents and respond to an

interrogatory that required King to specify documents he had not

produced upon an attorney-cl ient privilege or work-product doctrine

claim (filing 137). King also seeks a protective order (filing

137) prohibiting the taking of a records deposition regarding these

documents, to the extent one is requested of King's present or

former lawyers.

In this memorandum, I deal only with King's assertion of his

privilege against self-incrimination under the fifth amendment to

the Constitution and the question of whether King should be granted

^Unless otherwise indicated to the contrary in the text, all
references to filing numbers will be to CV 88-0-819, although there
are identical filings in the related cases appearing in the caption
of this memorandum and order.

I* Exhibit
i



a protective order in that regard. 2 Other issues are to be

resolved at a later date. I deal with this issue now in order that

King's counsel can know as to other privilege questions whether

they are obligated to identify certain documents as a condition

precedent to asserting various privilege claims other than the

fifth amendment claim. King's counsel tell me that they may need

to identify documents with some particulari ty in order, for

example, to assert an attorney-client privilege for a certain

document. But King's lawyers are reluctant to make the

identification for fear that the act of identifying the documents

may be construed to be an incriminating testimonial act on the part

of King violative of King's self-incrimination privilege or that

the act of identification might otherwise waive the fifth amendment

privilege claim. In other words, King's lawyers do not want to

forego the sel f—incrimination privilege in order to assert another

privilege. Submitted to me for in camera examination are four

boxes of documents; a green or yellow piece of paper with the

notation ’’5th" or "Fifth" is appended to each document for which

the claim of self-incrimination is made. An ex parte typewritten

exhibit list identifying the documents with some particularity has

been received by the court and ordered sealed (filing 158). The

exhibit list asserts for each numbered document the privilege(s)

claimed by King with regard to each exhibit. Some of the documents

*Thus, at this time I will not deal with King's motion to stay
discovery (filing 130), but I will defer ruling on that motion
until all the privilege claims have been submitted.

2



also have privilege claims in addition to the fifth amendment

claim

.

I. FACTS3

King faces a forty-count criminal indictment in this court

alleging among other things that King participated in a conspiracy

to defraud the. United States by impeding the Internal Revenue

Service and the NCUA. (Filing 152, Def '

s

Exh. 1, Count I). This

conspiracy is predicated upon the claim that King abused the

Franklin Community Credit Union ("Franklin") and the Consumer

Services Organization, Inc. ( "CSO" ) while King was manager of the

former and president of the latter. (Filing 152, Def

'

s Exh. 1,

Count 1, A & B). King and his family are said to have embezzled

more than twelve million dollars from Franklin, and part of the

conspiracy was alleged to involve the filing of false income tax

returns. The conspiracy is said to have spanned between the dates

of July 1, 1976 and May 19, 1989, the date the indictment was

handed up. King asked for and received court-appointed counsel in

the criminal case, and court-appointed counsel have received

permission to enter a limited appearance in the civil case against

King, but counsel have been precluded from initiating discovery in

the civil case without express approval of this court if they wish

’The United States of America is not a party to this action.
The statements of the court made herein are not intended to be used
for any purpose in proving or disproving the merits of the
indictment in the criminal case styled United States of America v.
Lawrence E. King, Jr. and Alice Ploche King . CR 89—0—63 or in any
related criminal cases.

3



to be paid under the Criminal Justice Act for such services.

(Filing 152, Def ' s Exh. 11). 4

King is sued, or is otherwise involved, in these civil cases

the NCUA claims that King and others devoted the resources

of Franklin to the personal benefit of the various defendants.

(See. Filing 1 (Complaint)). King is only a party in one case, and

King s court—appoin ted counsel have entered an appearance in only
r
m

one case, CV B8-0-B19. The civil complaint against King was filed

before the criminal indictment was handed up. (Id..) In the civil

complaint against King, it is contended that from about 1970 to

King s lawyers argue that I also prohibited King personally
from taking discovery in the civil case when I entered my orders
in the criminal case instructing King's lawyers in the criminal
case as to what their duties were in the civil case. There is no
^*"**~^ explicit limitation in any of the orders issued in the
criminal case insofar as King personally is concerned. ( See Filing
152, Def s Exh. 11, pp. 6—7 & n.2). I did acknowledge in oral
comments from the bench in the criminal case that if King attempted

use discovery in the civil case to frustrate the discovery
limitations in the criminal case inherent in the Federal Rules of
Criminal Procedure, such action would likely be prohibited.
Because I may have inadvertently confused King individually, I wish
to clarify now that such comments were not intended to limit King
or any lawyers he retains privately in the civil case from
initiating proper discovery in the civil case. While some civil
discovery devices may well frustrate the Federal Rules of Criminal
Procedure in a given circumstance, the court should deal with those
R*-*®stions on a case—by—case basis. I will leave it to the United
States to seek a protective order in the civil case if it believes
that its interests are being harmed in the criminal case should
King pro se or with retained counsel seek discovery in the civil
case. My written instructions to King's court-appointed counsel,
however, have not changed. I emphasize that King's lawyers in the
criminal case are entitled to seek permission to engage in civil
discovery by filing a request in the criminal case should they
think that discovery in the civil case is necessary to assert or
protect a claimed privilege applicable in the criminal case which
may be waived or impaired in the civil case absent discovery in the
civil case, e.g., defending the attorney-client privilege from the
crime/fraud exception.

4



November of 1988 King engaged in fraudulent, dishonest and illegal

acts involving the transfer of Franklin assets in an amount in

excess of thirty-four million dollars. (Id..) Among other things,

the suit against King prays for a judgment against King in excess

of thirty-four million dollars, restitution, the imposition and

declaration of a constructive trust, and for an accounting. (Id..)

In each of these civil cases. King and his court-appointed counsel

have been served with requests to produce and also an

interrogatory . (See Filing 137, Exhs. A & B).

The requests to produce,- which are addressed to King and his

appointed counsel, state in pertinent part: " [P] laintif f requests

that the defendant, [King], produce and permit the plaintiff to

inspect and copy the following documents and evidence . ..." (Id.,

Exh. A). Request number 1 sought: "All documents in his possession

produced, received by him or by his present counsel from Erickson

& Sederstrom, P.C. relating to [King, his wife, related

corporations including Franklin] and any trusts established by

[King and his wife]." (Id..) Request number 2 sought: "Any other

documents not previously produced relating to the subject matter

set forth in plaintiff's Complaints in these matters." ( Id .

)

One interrogatory which was served on King is at issue here.

It asked King to identify with particulari ty any document he

*"®f*-*sed to produced based upon a claim of the attorney—cl ient

privilege or the work-product doctrine in as much detail as was

possible without disclosing its contents, including a specification

as to the general nature, the identity and position of the author,

5



the date, the identity and position of the addressee, the identity

and position of all persons who were given copies, the document's

present location, the identity and position of the custodian, and

the specific reason(s) why the document was withheld from

production. (Id.., Exh. B).

There is no evidence that King's court-appointed lawyers have

ever been served with a subpoena to produce the documents.

King was previously represented by the law firm of Erickson

& Sederstrom in virtually all of King's legal affairs during the

pertinent times, and the firm represented King in the one civil

case until the firm was allowed to withdraw on March 22, 1989.

(Filing 90). On February 16, 1989 a records deposition was taken

of the law firm of Erickson & Sederstrom by the NCUA. (Filing 141,

Attachment, Exh. 2) . Apparently, Erickson & Sederstrom was served

with a subpoena and a notice of deposition. (Id.., Exh. 1). The

notice 'of deposition was addressed to King, his wife and an

Erickson & Sederstrom lawyer. (Id..) In that records deposition

Erickson & Sederstrom told an NCUA lawyer that Erickson &

Sederstrom was appearing on its own behalf and not for King. ( Id

.

^•25—6:7) . King was not represented and did not appear at the

deposition. (Id,. 4:1-8). Erickson & Sederstrom refused to produce

anything related to "Mr. King's tax problems," communications

between King and Erickson & Sederstrom, "anything that Mr. King

sent to [Erickson & Sederstrom] in [its] capacity as counsel for

[its] review and [its] confidential communication back to him," and

"anything that is work product." (Id.. 9:5-14). The records that

6



are issue here were evidently in the possession of Erickson &

Sederstrom during the records deposition. (id.. 10:5-11).

King was deposed for a second time in the civil case on March

31, 1989. (Id.., Exh. 11). During that deposition King was not

represented by counsel , but he acknowledged that his previous

counsel had advised him "generally of [his] rights in a deposition"

and that he understood that he had a right to refuse to answer

questions which might tend to incriminate him. (Id., Exh. 10

(Deposition), 2:1-14). During that deposition, King said that he

had no objection if counsel for NCUA "look[ed] at the records that

Erickson & Sederstrom ha[d]." (Id.. 3:6-18).

On April 20, 1989, Erickson & Sederstrom wrote counsel for the

NCUA and set forth a twenty—page description of the various

documents which had been withheld and keyed to various assertions

of attorney-cl idn t privilege or work-product claim. (Id., Exh. 3).

On May 15, 1989 an NCUA lawyer wrote Erickson & Sederstrom

indicating that King had waived, in writing, the attorney— cl ient

privilege , and as a consequence the NCUA wanted to obtain the

remainder of the documents. ( Id .. Exh. 4 (no copy of the waiver

is attached to the letter, despite the fact that the letter states

that a copy was attached)). After King was indicted on May 19,

1989, King's court-appointed counsel instructed Erickson &

Sederstrom to refuse to produce the documents. (Id.., Exhs. 5 & 6).

Although the record is not clear as to precisely where the

documents have been since the records deposition in February of

1989, the documents apparently have been in the possession of King,

7



Erickson & Sederstrom, or King's court-appointed lawyers. At the

time they were produced to the court, King and his court-appointed

counsel were present in the courtroom, and no one from the Erickson

& Sederstrom firm was present. King's court-appointed counsel,

when asked by counsel for the NCUA at the hearing on these motions

whether King or the lawyers were in "possession" of the documents,

refused to answer the question. The NCUA has orally amended its

request to produce such that the NCUA agrees that it is not

entitled to anything in King's actual possession or authored since

the appointment of King's court—appointed counsel.

It is clear from the record that there was an active criminal

investigation of King at least as early as August of 1985. (Filing

152, Def's Sealed Exh. 13).* Erickson & Sederstrom was aware of

this investigation in August of 1985. (Id..) The IRS sought to

summons by administrative summons Franklin, through an employee,

to produce records involving personal banking transactions relating

to King on the 16th of December 1986. (Filing 141, Attachment,

Exh. 12). Erickson & Sederstrom, apparently also representing

Franklin, advised King not to turn over the documents and moved to

quash the process. (Id.., Exh. 13). On behalf of King and his wife,

Erickson & Sederstrom argued before this court that the IRS process

I received this evidentiary exhibit for in camera ex parte
examination based upon the representation that the exhibit, if
disclosed, might reveal a privilege. Having examined the exhibit,
and particularly the attachment thereto, I conclude that the
attachment (if not the facts recited therein) may well be subject
to a valid attorney work-product claim, the revelation of which in
support of the fifth amendment privilege claim might have waived
the work-product claim as to the document. I therefore continue
to decline to make this exhibit available to counsel for the NCUA.

8
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should be quashed, for, among other reasons, the summons would

violate King's fifth amendment privilege. (ld_. , Exh. 14, page 2).

II. LAW

King argues that the documents should not be produced or

otherwise identified by answer to interrogatory because: (a) the

contents of the documents are testimonial in nature, incriminating

in effect, and generated under government compulsion; and (b) the

act of identifying and producing the documents would be a

testimonial, incriminating act independent of the contents of the

documents which, if compelled by the court, would violate King's

fifth amendment privilege. The NCUA responds, stating: (a) the

contents of many of the documents cannot be subject to the fifth

amendment privilege because the documents were not generated under

any government compulsion; (b) many of the documents are not

covered by the fifth amendment privilege because they are the

records of various corporations and not of King; (c) King has

waived the privilege; (d) the act of identifying the documents

cannot violate the fifth amendment privilege because the NCUA will

modify the request to produce to pertain only to documents in the

possession of King's lawyers and therefore King need do nothing;

(e) since Erickson & Sederstrom has already identified the

documents, the act of production will not implicate King's fifth

amendment privilege because Erickson & Sederstrom, not King,

identified the documents; and (f) any fear of violating the fifth

amendment privilege can be obviated by a protective order.

9



A- THE ACT OF PRODUCTION

I need not, and I do not, determine whether the documents were
*

generated upon government compulsion 4 because I find generally that

the privilege against self-incrimination applies even if the

documents were voluntarily generated, since the act of producing

and identifying the documents, if compelled by this court, would

have testimonial aspects and an incr imina ting effect violative of
r.

King's fifth amendment privilege. See United States v. Doe . 465

U.S. at 612-13. The NCUA tacitly concedes this point when it

agreed at oral argument to modify its document request to exclude

documents in the actual possession of King; for reasons I shall

discuss later, I do not find that this concession obviates the

problem

.

Without doubt, if King were to be compelled to respond to the

request to produce (or to otherwise identify documents by answer

to interrogatory
) , he would be establishing the existence,

authenticity and possession or control of documents which by

*From a review of the documents there is no question that many
of the documents are "testimonial" and all of the documents are
"incriminating." See Doe v. United States . 56 U.S.L.W. 4708, 4710
& nn . 5—B (U.S. June 21, 1988) (holding that the compelled
execution of a form authorizing banks to disclose account
information was not testimonial for fifth amendment purposes
because the form did not acknowledge that an account existed or
that it was controlled by petitioner). The more difficult question
is whether the documents were generated under some type of
government compulsion because, if they were not, then the
documents , as opposed to the act of production or identification,
are not protected by the fifth amendment. United States v. Doe .

465 U.S. 605, 612 n.10 (1984) (stating: "If the party asserting the
Fifth Amendment privilege has voluntarily compiled the document,
no compulsion is present and the contents of the document are not
privileged .

" )

.



definition are either relevant to the civil complaints or which may

lead to the discovery of admissible evidence against King in the

civil suits. Since it is beyond doubt that the civil complaints

^• rat-k the same ground as the criminal indictment', such production

of documents relevant to the civil cases or which might lead to

the discovery of admissible evidence in the civil cases would

likewise compel the production of incriminating evidence by

testimonial act insofar as the criminal case is concerned.

Analysis of the Federal Rules of Civil Procedure is

instructive as a starting point. Federal Rule of Civil Procedure

34 requires that any party served with a request to produce "shall

serve a written response ... statCing], with respect to each item

or category, that inspection and related activities will be

permitted as requested, unless the request is objected to, in which

event the reasons for objection shall be stated." Fed. R. Civ. P.

34ft)). Federal Rule of Civil Procedure 33(a) requires that each

interrogatory answer be signed under oath by the party answering

the question. Id.. 33(a). The request to produce is limited to

those items "which are in the possession, custody or control, of the

BACty »
" Id.. 34(a) (emphasis added). A request to produce

documents must either request relevant documents or documents which

will lead to the discovery of admissible evidence consistent with

Federal Rule of Civil Procedure 26( b). Id . In terrogatories are

likewise limited. id.. 33(b). A request to produce must specify

"with reasonable particularity " the documents sought. id.* 34(b).

If a motion to compel is granted in this case, it would be directed

11



to a "party" who would be compelled to "answer" an interrogatory

or the party would be compelled to permit “inspection [of

documents] in accordance with the request." Id.. 37(a)(2).

The Supreme Court has recognized that the act of identifying

and producing documents may involve testimonial incrimination:

Although the contents of a document may not be
privileged, the act of producing the document may be.
A government subpoena compels the holder of the document
to perform an act that may have testimonial aspects and
an incrimina t ing effect. As we noted in Fisher :

"Compliance with the subpoena tacitly
concedes the existence of the papers demanded
and their possession or control by the
taxpayer. It also would indicate the
taxpayer's belief that the papers are those
described in the subpoena. The elements of
compulsion are clearly present, but the more
difficult issues are whether the tacit
averments of the taxpayer are both
'testimonial' and ' incriminating ' for purposes
of applying the Fifth Amendment. These
questions perhaps do not lend themselves to
categorical answers; their resolution may
instead depend on the facts and circumstances
of particular cases or classes thereof."
[ Fisher v. United States . 425 U.S.] at 410.

Un i ted States v . Doe « 465 U.S. at 612—13 (citations omitted).

In United States v , Doe the district court was faced with a

federal grand jury investigation of corruption in the awarding of

local governmental contracts. Subpoenas were served on the

respondent as an owner of sole proprietorships demanding production

of certain business records. The respondent then filed a motion

in federal district court seeking to quash the subpoenas. The

district court granted the motion (except as to records required

by law to be kept or disclosed to a public agency), finding that

12



the act of producing the records would involve testimonial self—

incr im i nation. The district court found as fact:

"fsw exceptions, enforcement of the subpoenas would
compel [respondent] to admit that the records exist, that
they are in his possession, and that they are authentic.

communications, if made under compulsion of a court
decree, would violate [respondent's] Fifth Amendment
rights. . . . The government argues that the existence,
possession and authenticity of the documents can be
proved without [respondent's] testimonial communication,
but it cannot satisfy this court as to how that
representation can be implemented to protect the witness
in subsequent proceedings.

id., at 613 n.ll (quoting In re Grand Jury Empanelled March 19.

1980, 541 F. Supp. 1, 3 (1981), af f ' d . 680 F.2d 327 (3d Cir.

1982)). The Supreme Court affirmed, concluding that the factual

determination of the district court found support in the record.

Id . at 614.

In this case, the NCUA states that the act of production

cannot prejudice King's fifth amendment rights, since the NCUA has

agreed to limit its request to documents only in the hands of

King's court-appointed counsel. See Fisher v. United States . 425

U.S. 391 (1976) (holding, among other things, that the fifth

amendment privilege for accountant work papers obtained by a client

and transferred to the hands of his attorney for purposes of

securing legal advice did not apply where lawyers had been served

with a summons because the client was not compelled to do

anything ) . I find this argument unavailing for several reasons.

Initially it must be observed that King and King's

^ou^t appointed counsel have not been served with process in these

cases pursuant to Federal Rule of Civil Procedure 45(b). King's



lawyers are not parties to this litigation, and King is a party in

only one case. King's court-appointed counsel have not even

entered a general appearance in the one civil case in which King

is a party, but they have only entered a limited appearance

pursuant to court order for the purposes of protecting King's

rights in the criminal case. It is important to note that, as a

general matter, "Rule 34 is limited to parties to the action." 4A

J. Moore, J. Lucas & D. Epstein, Moore's Federal Practice ^

34.02C1] (2d ed . 1989) [hereinafter J. Moore], I n terrogatories are

likewise limited to parties. Fed. R. Civ. P. 33(a).

Since court—appointed counsel in these cases came into

possession of the documents by reason of their representation in

the criminal case and not the civil cases, and since counsel has

entered an appearance only to preserve King's rights in the

criminal cases, it is doubtful whether King's court-appointed

lawyers can be considered a "party" under Federal Rule of Civil

Procedure 34. 4A J. Moore, supra . ^ 34.17 n.8: Hickman v. Tavlor .

329 U.S. 495, 504 (1947) (stating that statements of witnesses in

the hands of a lawyer could not be procured under Rule 34, since

the statements were not in possession of a party). While Erickson

& Sederstrom may have been served with process, it is evident that

Erickson & Sederstrom no longer has any of the documents.

^ y » it appears that this court lacks the naked power to

compel King s court—appointed counsel to produce the documents or

answer the interrogatory as opposed to King himself.

14



Still further
, I do not think that Fisher applies to this case

even if I assume that King's court-appointed counsel were in

physical possession of the records and this court had authority to

direct King's court appointed-counsel to produce the documents and

respond to the interrogatory . The Fisher Court held that the

fifth amendment privilege would not apply to documents in the hands

of a taxpayer's lawyer where the papers had been delivered to the

lawyer for purposes of obtaining legal advice not specifically

r®lated to protecting the documents from compelled production, but

the Court held that the attorney-client privilege would apply to

stop production of the documents if the documents were otherwise

privileged under the fifth amendment, assuming that the documents

had been in the hands of the client. Fisher . 425 U.S. at 404-05.

In other words, a client who transfers documents to a lawyer

retained by the client to render legal advice, when documents are

otherwise subject to the fifth amendment privilege, does not lose

the privilege by the transfer, and the privilege is protected by

the lawyer asserting the attorney-client privilege.

Fisher explicitly recognized that there may be situations

where the actual physical possession of a document in the hands of

a representative maybe meaningless because "constructive possession

is so clear or relinquishment of possession so temporary and

insignificant as to leave the personal compulsion upon the taxpayer

substantially, intact." Id., at 398 (citing Couch v. United States .

409 U.S. 322, 333 (1973)). King's case is an example of one of the

constructive possession cases about which the Court spoke. It is

15
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c * ear the documents, if they were transferred to King's court-

appointed counsel, were transferred only constructively for the

very purpose of asserting the fifth amendment privilege. Four

boxes of documents needed to be transferred to King's lawyers so

they could in good faith review each and every document to

determine what privileges might apply. There is no evidence that

the documents were transferred to the lawyers for any purpose other

than to allow them to assist King in asserting his privilege.

Here, in order to grant the NCUA the relief it seeks, this court

would necessarily have to require King as a party to direct his

lawyers to turn over the documents transferred to the lawyers so

they could tell King whether and how to assert the fifth amendment

privilege. Thus, if the act of producing and identifying the

documents, assuming that the documents had been in the hands of

King, would have been protected by the fifth amendment privilege,

the same acts are privileged on fifth amendment grounds while the

documents were in the constructive possession of the lawyers for

the purpose of asserting the fifth amendment privilege on behalf

of King.

Moreover, even if the documents were not in the constructive

possession of King's court-appointed lawyers, but had been

delivered to them for some purpose other than for asserting the

fifth amendment privilege, the act of producing and identifying the

documents is still privileged on attorney-client privilege grounds

according to Fisher
, 425 U.S. at 404-05. The NCUA attempts to

16



avoid the Fisher holding in this regard by asserting the crime-

fraud exception to the attorney-client privilege.

Essentially, the NCUA contends that King used Erickson &

Sederstrom to unlawfully delay the IRS investigation , and thus

King's court-appointed lawyers cannot shield documents produced as

a result of that unlawful conduct. Even if I assume that the

crime-fraud exception applies to the documents in the hands of

Erickson & Sederstrom, the crime-fraud exception pierces only the

a ttorney-cl ien t privilege as it might be asserted by Erickson &

Sederstrom on behalf of King while the documents were in the hands

Erickson & Sederstrom. Clearly, if King now had the documents

he could not be compelled under the fifth amendment to produce and

identify the documents for the reasons explained above. This is

true even if the crime-fraud exception might pierce the attorney-

client privilege had the documents been in the hands of Erickson

& Sederstrom because the crime—fraud exception is an exception to

the attorney-client privilege and not the fifth amendment

privilege. 7 If one assumes that King obtained the documents from

Erickson & Sederstrom and transferred them to his court-appointed

counsel the crime-fraud exception is still not applicable. There

is no contention that court-appointed counsel participated in the

crime or fraud. Thus, insofar as the act of production and

Pursuant to Federal Rule of Evidence 501, this court should
look to Nebraska law to apply the crime-fraud exception. The
crime—fraud exception applies only to the attorney—cl ien

t

privilege, Neb. Rev. Stat. § 27-5034(a) (Reissue 1985), and not to
the fifth amendment privilege under the United States Constitution.
Id.. § 27-501 (Reissue 1985).

17



iden ti f i ca tion is concerned, even if there was a crime or fraud

involved in Erickson & Sederstrom ' s actions taken at the request

of King, court-appointed counsel can assert the attorney-cl ient

privilege as to the act of production or identification because

those acts are in no way associated with the crime or fraud.

I thus conclude that the court-compelled act of producing and

identifying the documents would violate King's fifth amendment
f,

privilege unless there is some other reason that the fifth

amendment privilege is not applicable.*

B. CORPORATE RECORDS

The NCUA contends that the fifth amendment does not apply

because many of the documents are corporate documents and they must

be produced even if indirectly incriminating to the custodian. See

Braswell v. United States . 56 U.S.L.W. 4681 (U.S. June 22, 1988).

In Braswe 11 . the Court held that where the president of two

corporations was served with a subpoena as president of the

corporations requiring him to produce the corporations ' records,

"The NCUA argues that it is asking only for documents that
King's lawyers received from Erickson & Sederstrom, and thus there
is nothing incriminating about King being required to produce and
identify the documents since the request is not particularized as
to anything but documents received from Erickson & Sederstrom
lawyers. This argument is not persuasive. First, the NCUA
contends that the documents were part of a crime or fraud and by
definition the act of producing these documents and identifying
them would be incriminating. Second, if the requests are not
"particularized ,

" then they are objectionable under Federal Rule
of Civil Procedure 34(b). Third, if one construes the requests as
particularized, e.g. request number 2, the only conclusion that can
be fairly drawn is that these requests pertain to the subject
matter of the NCUA ' s complaints, and thus, due to the similarity
between the civil actions and the criminal case, the requests are
necessarily incriminating.
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the custodian of the records could not resist the process on the

grounds that the act of production would indirectly incriminate the

custodian. Id . at 4686. This was so because the custodian

produces the record as an agent and not personally, and a

corporation has no fifth amendment privilege. The Court was very

careful to point out, however, that the act of production would be

deemed that of the corporation, not the individual, and the
r
m

government could make no evidentiary use of the "individual act"

of production. Id .

The difficulty here is that, unlike in Braswell . King has not

been served with process or a request indicating that King was to

respond in his capacity as a custodian and, to the contrary, King

has been served with a request addressed to him individually.

Thus, as King is being asked to respond individually, the privilege

is therefore applicable.

C. WAIVER

The NCUA argues that King has waived his fifth amendment

because of the testimony that he gave when he was deposed

a second time. During that deposition, King indicated that he was

aware of his fifth amendment privilege and at that time had no

objection to the NCUA lawyer examining documents in the hands of

Erickson & Sederstrom. This waiver argument must fail for a number

of reasons.

even if King had voluntarily waived the fifth amendment

privilege during the deposition, he subsequently withdrew the

waiver before it was ever acted upon. The NCUA does not cite any
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precedent, and I can find none, which suggests that King is

Prec l uded from withdrawing his waiver, particularly in the absence

of some type of prejudice to the NCUA.

Second, the waiver was not effective. This court must

"'indulge every reasonable presumption against waiver' of

fundamental constitutional rights" and should "'not presume

acquiescence in the loss of fundamental rights.'" Johnson v.

Zerbst , 304 U.S. 450, 464 (1938) (footnotes omitted) (quoting Aetna

Ins. Co. v. Kennedy . 301 U.S. 389, 393 (1937); Hodges v. Easton ,

106 U.S. 408, 412 (1882); Ohio Bell Tel. Co. v. Public Utils.

Comm '

n

, 301 U.S. 292, 307 (1937)). The waiver occurred when King

did not have counsel and before the indictment had been handed up

by the grand jury in the criminal case. Moreover, the waiver

re l ates to a large number of documents which were not in the hands

of King at the time he tendered the waiver. Indeed, the waiver

probably related to some documents which King might not have even

seen, such as a memorandum of his previous counsel reciting a

conference which counsel had with King ( e.o

.

. Filing 158, Def's

Sealed Exh. 14, item 16).

I conclude that King withdrew his waiver before it was acted

upon and that the waiver was not voluntary, knowing, or intelligent

under the circumstances.

D. PREVIOUSLY IDENTIFIED

The NCUA . argues that the possession,- existence, and

authenticity of the documents are a foregone conclusion because

Erickson & Sederstrom, when asserting the attorney-client
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Pr* v i 1 ege , identified certain documents in a letter dated April 20,

1989 (filing 141, Attachment, Exh. 3) from Erickson & Sederstrom

to counsel for the NCUA.* Thus, the NCUA contends that possession,

existence and authenticity were foregone conclusions. See United

States v. Doe, 465 U.S. at 614 n.13; Fisher . 425 U.S. at 411.

Basically, the NCUA argues that the act of producing and

identifying the documents cannot be testimonial for fifth amendment

purposes since the NCUA already knows of the existence of the

documents

.

I am not persuaded by this argument because at the time

Erickson & Sederstrom asserted the attorney-client privilege in

April of 1989 and purported to identify the documents Erickson &

Sederstrom was not King's counsel, as the firm had been allowed to

withdraw in March of 1989. Thus, the identification, for fifth

amendment purposes, was not made by King or any agent authorized

to, in effect, admit the existence, possession or authenticity of

documents for fifth amendment purposes. This is particularly true

because at the time Erickson & Sederstrom wrote the letter King

had not yet been indicted.

If King were compelled to respond to the requests to produce

or answer the interrogatory , King would be compelled to admit the

truth of the Erickson & Sederstrom identification—he would be both

NCUA suggests that Erickson & Sederstrom also may have
identified documents at the records deposition in February of 1989
when Erickson & Sederstrom was King's counsel. I have read the
deposition transcript, and I find no explicit identification.
Moreover , Erickson & Sederstrom made clear that it did not
represent King at that records deposition and King was not present
or represented (Filing 141, Attachment, Exh. 2, 4:1-B; 5:25-6:8).
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explicitly and implicitly making a statement as to the existence

of these documents. This King cannot be compelled to do. See Doe

— Uni ted States
, 56 U.S.L.W. at 4712. Moreover, King is

essentially asked in the first request to produce to confirm the

accuracy of the Erickson & Sederstrom identification, and this

request would require, if this court were to grant the NCUA's

motion, King and his court-appoin ted counsel to use any knowledge

they might have to confirm the accuracy of a third party's

identification of documents. Once again, King cannot be compelled

USB his knowledge, as this is a testimonial act. See id..

Moreover, Nebraska evidence law makes clear that a privilege is not

lost when the disclosure itself is privileged, Neb. Rev. Stat. §

27-511 (Reissue 1985), or where the disclosure was made without an

opportunity to claim the privilege. Id.- § 27-512(2). In this case

there is no evidence that King authorized the disclosure for fifth

amendment purposes, and King had very little meaningful opportunity

to contest the disclosure for fifth amendment purposes because he

had not yet been indicted and he was without counsel.

I conclude therefore that to require King to confirm the

accuracy of the Erickson & Sederstrom identification would be to

require an act of testimonial significance for fifth amendment

purposes

.

E. PROTECTIVE ORDER

The NCUA argues that this court can protect King by entering

a protective order keeping any compelled response secret from the

Justice Department. This requires King to exchange his



s

consti tu tional night against self-incrimination for a court order

that is not binding upon the United States of America as plaintiff

in the criminal case. In my view King has an absolute

constitutional right to rely upon his fifth amendment privilege or

to have the functional equivalent of immunity as to the use of the

compelled response. See United States v. Doe . 465 U.S at 614-16;

Kastiqa r v. United States . 406 U.S. 441, 443-47 (1972). In

essence, a protective order must leave King "in substantially the

same position as if [he] had claimed the Fifth Amendment

privilege." Kastioar . 406 U.S. at 462.

A protective order is a problematic device for providing King

with the equivalent of use immunity. Indeed, a treatise writer has

stated that "whether the court, in a civil action, can provide

protection equivalent to an immunity statute, as is needed if the

claim of privilege is to be overcome, seems doubtful." B C. Wright

and A. Miller, Federal Practice and Procedure § 2018, at 153 (1970)

(footnote omitted). See Dienstao v. Bronsen . 49 F.R.D. 327, 329

(S.D.N.Y. 1970) (stating that the defendant's fifth amendment

rights would be jeopardized even if civil discovery were conducted

pursuant to a confidentiality order, while the defendant was

preparing the defense of a related criminal action). In this case,

there are real, practical problems with a protective order.

The NCUA is an independent agency in the executive branch of

the United States of America. 12 U.S.C. § 1752a(a). Accountants

for the NCUA are working closely with the Justice Department in the

prosecution of the King criminal case. Although I do not question
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for a moment the integrity of counsel for the NCUA, even if I were

to restrict disclosure of documents to counsel for the NCUA the

close working relationship in the criminal case of the NCUA's

accountants with the Justice Department suggests that even

inadvertent disclosure to the NCUA's own accountants would almost

certainly cause the documents or their contents to fall into the

hands of the Justice Department. In this connection, I note that
r
w

at least some of the documents would probably require the

asststance of accountants to fully understand the documents ( e .q

,

.

Filing 158, Def ' s Sealed Exh. 14), items 140-144).

As indicated above, the NCUA is an independent agency in the

executive branch of the United States. 12 U.S.C. § 1752a(a).

Counsel for the NCUA suggests that I cannot lawfully stay discovery

this case because of the provisions of the statutes applicable

to the NCUA which forbid a court to "restrain or affect the

exercise of powers or functions of a liquidating agent" which in

this case is the NCUA. Id.. § 1787(a)(1)(B). The NCUA, however,

apparently concedes that I have some authority to enter a

protective order. The NCUA suggested at one of the oral arguments

in this case that it wanted the documents from King for, among

other purposes, to know whether it should commence other civil

litigation. I have contemplated requiring the NCUA to accept any

documents with the proviso that the NCUA do nothing with the

documents until the King criminal trial is completed and any appeal

concluded. If such an order or a similar order restricting use of
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the documents would be entered, a serious question is raised as to

the validity of such an order under 12 U.S.C. § 1787(a)(1)(B).

For example, and purely hypothetically, if the NCUA received

a document from King showing the existence of a an asset in the

possession of a third party allegedly belonging to Franklin, could

this court impose a protective order stopping the NCUA from using

the document at a trial or hearing held for the purpose of

obtaining the asset from the third party, at least until such time

as King's criminal trial, and any appeal, is concluded? The NCUA's

brief seems to suggest that the NCUA would resist such an order by

contending that such a stay violates the "no restraint" provisions

of the statutes governing the NCUA. Brief in Opposition to the

Motion for Stay and Motion for Protective Order at 4-5. This then

puts King in the position of being potentially subject to

additional litigation implicating King's fifth amendment privilege.

As a consequence of the foregoing, I conclude that a

protective order will not provide King with the functional

equivalent of use immunity. King is not required to accept the

risk that his fifth amendment privilege will be compromised;

rather , King is entitled to a reasonable guarantee that his

privilege will be honored, and this the court cannot provide.

IT IS ORDERED:

1. The motion to compel (filing 141, CV 88-0-819) is

denied in part as to all exhibits (filing 158) with respect to

which King has claimed the fifth amendment privilege;



2. The motion for a protective order (filing 137, CV 88-

0-819) is granted in part as provided herein:

a. the NCUA shall not seek by way of deposition or

other discovery device to obtain from King, in his individual

capacity, or King's court-appointed lawyers either the exhibits

(filing 158) or the contents of the exhibits for which King has

claimed the fifth amendment privilege;

b. in asserting the attorney-client privilege or

work-product doctrine, King need not provide the NCUA (but he shall

provide the court for in camera ex parte consideration) with a

particularized listing of documents for which such claims are

asserted if to do so would be to particularly identify a document

for which the fifth amendment privilege claim has been sustained;

c. inasmuch as it appears that Erickson &

Sederstrom no longer has any documents, the protective order as to

that firm is denied as moot;

3. The balance of the issues having to do with Federal

Rule of Criminal Procedure 16, the request for a complete stay of

discovery, the attorney-client privilege and work-product doctrine

claims shall be resolved at a subsequent hearing;

4. For purposes of appeal, this order is considered

final by the undersigned.

DATED this 13th day of December, 1989.

United States Magistrate
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IN THE UNITED STATES DISTRICT COURT
For the District of Nebraska

UNITED STATES OF AMERICA, )

)

Plaintiff, )

)

vs.
)

)

LAWRENCE E. KING, JR. and )

ALICE PLOCHE KING,
)

)

Defendants. )

STATE OF NEBRASKA)
) ss

COUNTY OF DOUGLAS)

CASE NO. CR89-0-63

AFFIDAVIT OF STEVEN E. ACHELPOHL

STEVEN E. ACHELPOHL, being first duly sworn upon oath states

and deposes as follows:

1. Affiant is the Court-appointed counsel for the Defendant
Lawrence E. King, Jr., and began preparation of a defense in this

proceeding shortly after the Indictment was returned on May 19,

1989.

2 . A great deal of time is being consumed determining what
persons are material witnesses in this case and what persons have
no relevant information. The government has denied the request of

defense counsel for access to statements of witnesses, except those
of the Defendant Lawrence E. King, Jr., and certain other
statements which have been ordered produced by the Court.

3. The accounting firm employed by the government began its

reconstruction work in this case on December 14, 1988. Defense
counsel believes that it is necessary to an adequate .defense that
a sufficient amount of time be provided to defense counsel and
their accountants to review and analyze the work of the government
accountants after it has been finalized. Further, there is a

substantial period of time involved in the Indictment, 1976 through
1983, for which no reconstruction work has been accomplished by the
government's accountants. Defense counsel anticipates that he may
require accounting work with respect to this time period in order
to adequately prepare for defense of the charges contained in the
Indictment

.



4. The investigation on behalf of the Defendant in this case

has been delayed by proceedings in the civil case, National Credit

Union Administration Board v. Kina . CV88-0-819, as a consequence of

the request by the NCUAB for production of the records of the

Defendant 's former lawyers, Erickson & Sederstrom. These

proceedings are a matter of record in the civil case.

5. Defense counsel represents to the Court that an

additional period of sixty (60) days is reasonable and necessary to

the investigation and defense of this case.

FURTHER AFFIANT SAYETH NOT.

1990.

Steven E. Achelpohl

SUBSCRIBED AND SWORN to before me this //J ^day January,

,nJL

XSaBttKrfWStttf Marta
DEBORAH T.WAILACC
HyCMM.Eifklb9ll.1993 ^ v

Notary Public



IN THE UNITED STATES DISTRICT COURT
For the District of Nebraska

UNITED STATES OF AMERICA, )

)

Plaintiff, )

)

vs.
)

)

LAWRENCE E. KING, JR. and )

ALICE PLOCHE KING, )

)

Defendants. )

CASE NO. CR89-0-63

AFFIDAVIT OF LAWRENCE E. KING

STATE OF NEBRASKA)
) ss

COUNTY OF DOUGLAS)

LAWRENCE E. KING, , Jr. , being first duly sworn upon oath

states and deposes as follows:

1. Affiant is one of the Defendants in the above-styled

matter.

2. My attorneys, Steven E. Achelpohl and Marilyn N. Abbott,

have explained to me in detail my rights under the Speedy Trial

Act, 18 U.S.C. §3161.

3. Because of the complexity of the case filed against me

and because of the voluminous amount of documentary evidence that

is expected to be introduced by both parties it is necessary for me

to waive my right to a speedy trial in the interest of being

adequately prepared to go to trial and present my defense.

4. I will be requesting a third enlargement of time in order

for me to accomplish discovery and to prepare my defense. I

understand that the following extension of scheduling deadlines is

being requested on my behalf:

a) to April 1, 1990 for discovery;

b) to May 15, 1990 for filing pretrial motions; and

c) to June 1, 1990 for trial.

5. I am making this waiver of my rights under the Speedy

Trial Act knowingly, intentionally and voluntarily free of any

duress and I further state that no threats or promises have been

made to me in order to induce me to waive my rights.

6. It is my belief that this waiver of a speedy trial is in



my best interests and that it is in the ends of justice to grant me

this additional time and that to do so would outweigh both my

interest and the interest of the public in a speedy trial.

7. I further understand that the additional time granted to

me to prepare for trial would be considered excludable time in any

future computation of time under the requirements of the Speedy

Trial Act.

FURTHER AFFIANT SAYETH NOT.

lkuwi aoiMY*** Mat,!
' 0€B0MHT.*»UACi
1% Cmm. m, II. ma

Notary Public



IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEBRASKA

Defendant(s) )

IT IS ORDERED that Defendant-Mice King's Motigs for Inspection purusant to

F.R. Crim P. 16 (filing #130) and Defendant-Lawrfence King's Mot for Ext of Time

Limits, Pre-Trial Motions & Trial (filing #131) '

is set for oral argument and evidentiary hearing, if necessary, before the

undersigned, in Room 8325 Federal Building (8th Floor), 215 North 17th Street,

Omaha, Nebraska, on the *^th day of January
.» 1990,

10:00 a *m. If this is a criminal case, the Defendant shall be present,

unless excused by the Court.

DATED this Hth day of January _, 1990.



Memorandum

/

To : SAC

From : sa[

Subject:
1

SAC, OMAHA ( 147A-571) (P) Date 1/9/90

PRESIDENT,
FRANKLIN COMMUNITY FEDERAL CREDIT UNION (FCFCU)

,

1723 NORTH 3 3RD STREET,
OMAHA, NEBRASKA;
CONSUMER SERVICES ORGANIZATION (CSO)

,

OMAHA . WERT?ARKA
ACCOUNTANT,

'DEVELOPMENT OFFICERS AT FCFCU,
BF&E , FAG-HUD, IRS, MF, WF
00 : OMAHA

For information of the SAC, the above matter is a joint
investigation with the INTERNAL REVENUE SERVICE (IRS) and the
FEDERAL BUREAU OF INVESTIGATION (FBI). On September 28, 1987,
the above investigation was instituted upon receipt of
information from a confidential source regarding fraud and
embezzlement by officials of the FRANKLIN COMMUNITY FEDERAL
CREDIT UNION and a related non-profit entity which have received
technical assistance grants and Housing and Urban Development
funds in the total amount of $300,000. Investigation has
determined HUD funds and technical assistance grants were
provided to the CONSUMER SERVICES ORGANIZATION which is a non-
profit organization located at the same address as FCFCU. FCFCU
was operated by

| |
Manager. I |was also the

President of CSO. It was alleged that l I was using CSO and
FCFCU funds which include technical assistance grants and other
federal funds for his own personal gain.

2 - /Omaha

b6
b7C



b6
b7C

• •

was a prominent black businessman within
the Omana metropolitan area. FCFCU and CSO were high visibility
institutions in Omaha's minority community. In addition
wass prominent within the Republican Party locally and
reportedly, sang the National Athem at the Inauguration in 1984
for President RONALD REAGAN. Additionally, ! H attended the
Republican Convention in 1988 that nominated Vice-President
GEORGE BUSH as its Republican candidate for the President of the
United States.

Interview of present and past employees, as well as
several of associates revealed that although! |was

reportedly officially paid only $30,000 as Manager by FCFCU and
$1.00 by CSO, he has used FCFCU and/or CSO funds to finance an
extravagant lifestyle for him and his associates.

Investigation determined numerous instances of large
expenditures byl in this regard. These include: purchase of
CAFE CARNAVALE RESTAURANT in Omaha, purchase of ALLEN SHOWCASE
NIGHTCLUB in Omaha, purchase of $23,000 chandelier for his
personal residence, several six month to one year leases of
apartments for associates and furniture for at least one
apartment which reportedly cost $45,000, several trips for
and his associates and family throughout the United States and
Jamaica, several parties costing as much as $7,000 - $8,000.

Investigation determined that in addition to the federal
funds and grants, CSO is in receipt of grants from non-profit
organizations and foundations throughout the United States.
Investigation determined several million dollars were received by
CSO in the form of grants and foundations monies. Upon attempted
verification of those funds, investigators determined many of the
declarations of monies received as grants from the non-profit
organizations and foundations throughout the United States were
forgeries

.

In addition, investigation determined that CSO employs
individuals to sell certificates of deposit on behalf of FCFCU.
Interview of those employees has determined that as of October,
1988, approximately fifteen million dollars in certificates of
deposit have been sold by those employees on behalf of FCFCU.
The sale of those certificates of deposits was not reflected in
any financial statement prepared by FCFCU and submitted to the
NATIONAL CREDIT UNION ADMINISTRATION (NCUA) , which is the
overseer of credit unions throughout the United States. The
NCUA, as of August 31, 1988, was aware of only 1.5 million

2



dollars in certificates of deposits being reflected on FCFCU 's
balance report. Further, NCUA officials advised that heretofore
they believed that FCFCU was solvent, but only because of grants
it was purportedly receiving from CSO.

On October 28, 1988, a review of FCFCU's report to the
NCUA regarding purchases of certificates of deposits was compared
with a sales record maintained by the employees of CSO
responsible for the sale of certificates of deposit. Those
employees' records reflected sales to individuals not reported to
the NCUA as of August 31, 1988. At the time an additional
fourteen million dollars of certificates of deposit sales were
being diverted to CSO. These funds, as well as the federal
funds, are believed to have been co-mingled with other CSO funds
in a pool which subject

|
has allegedly used for personal

benefit and gain.

An affidavit was prepared for search warrants of FCFCU
and CSO. On November 4, 1988, the search warrant was executed at
FCFCU and CSO. On this date, FCFCU was taken into receivership
by NCUA and closed.

After the close of FCFCU. agreements between United
States Attorney's Office. I I FCFCU Accountant and

ere reached resulting in their cooperation
anci eventual testimony regarding this matter.

In January, 1989, NCUA hired FINANCIAL ADVISORY GROUP,
LTD., a private accounting firm to recreate the FCFCU records.

On May 19, 1989, and were
indicted by a Federal Grand Jury, District of Nebraska, on 40
counts of violation Title 18, United States Code, Sections 371,
657, 1006, 1341, 1343, 1344, and Title 26, United States Code,
Section 1206.

Since the indictment of
counsel was appointed for

court appointed
|
PEAT, MARWICK, INC.,

accounting, was hired to review one accounting work of FINANCIAL
ADVISORY GROUP, LTD. Currently attorneys are involved in
reviewing evidence in this matter.

Additional allegations regarding
since the initiation of the investigationT
involved in the use and purchase of cocaine,
transportation of children for prostitution.

Ihave been.
Allegedly, I

made
was

abuse and
Allegations were

general in nature some were made by certain witnesses in the
White Collar Crime investigation. Others were made in the press
by certain members of the Nebraska State Legislature. Nebraska
State Legislature formed a committee to investigate these
allegations.

b6
b7C

3



A task force including the FBI, NEBRASKA STATE PATROL and
OMAHA POLICE DEPARTMENT conducted the investigation. Attached is
a report revealing the results of this investigation.



OF NEBRASKA
NEBRASKA STATE PATROL

H. W. LkGRANDE
Sl'PKRINTKNDKNT

February 17, 1989

Mr. Robert Spire
Nebraska Attorney General
P.O. Box 98920
Lincoln, ME 68509-4906

Dear Mr. Spire:

A joint Nebraska State Patrol and FBI criminal

investigation was initiated upon receipt of allegations that

children who are or have been wards of the State of Nebraska

were victims of various forms of abuse both within the State of

Nebraska and other jurisdictions in the United States.

The initial abuse allegations involve the following:

1. Occult practices where human sacrifices,

homicides, drugs, pornography and child sexual abuse

occurred.

2. Child pornography and prostitution of several

children who had lived in the foster home of and

and under aged males from Boys Town, who in

Nebraska and other U.S. localities were induced into

immoral sexual activities.

3. Child sexual and physical abuse of children who

were or are wards of the state.

b6
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4. Previous death investigations ruled as

suicides could possibly be related to involvement by

5. Possible drug activities relating to these

allegations.
1

, former head of Franklin Community

Federal Credit Union (FCFCU), was named as being directly or

indirectly involved in the above described activity.

director, anq h/ice chairman.

Nebraska State Foster Care Review Board, provided Nebraska State

Patrol and FBI with records which contained allegations of child

abuse which had been received from individuals involved with

state child care services, employees (child care attendants) of

Richard Young Psychiatric Hospital, Boys Town and Uta Halee Home

for Girls who had direct involvement with the victims.

At the request of the Nebraska Attorney General's Office,

Nebraska State Patrol assisted by the FBI, due to the possible

interstate aspects, conducted a criminal investigation. The

main investigative thrust centered on locating and interviewing

alleged victims and or witnesses to verify, document and

establish facts (if such exist) upon which prosecution action

could be based if the allegations were in fact accurate.

Three alleged victims who reportedly were knowledgeable and

involved in the occult, pornography, drugs and sexual abuse were

interviewed at length. None of these individuals could provide

verifiable information as to locations, individual involvement

or substantial facts. One victim, a I lyear-old black femaleictim, ao

b6
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resident at Richard Young Psychiatric Hospital described

involvement with the occult beginning at age

involvement included drugs, sex, pornography, human sacrifice of

a mixed race small girl and the homicide of a young white male.

Victim claims to have gotten out of the occult by not

answering the phone. Victim states all occult activity ceased

after placement in Immanuel Mental Health Center, 1985, at the

age of where she was given prescribed medication. Victim

was unable to provide names or locations regarding occult, due

to involvement with drugs and alcohol.

Victim claims to have been raped at age The rape was

reported to Omaha Police Division (OPD) nine months after the

event, even though victim had been interviewed by OPD when

victim's mother reported being raped by the same person, at or

about the same time as victim.

Victim claims if was killed, they

could set the children free. Victim has seen

on two occasions at parties. Victim advised
|

was

present for a short period of time and that no sex or

pornography was observed. Victim states involvement in

pornography as a model utilized by older men through the Omaha

Girls' Club, but could not provide names or locations where

activities took place other than the activity occurring during

the same time frame as victim's involvement with the occult.

Victim claimed that while at the Uta Halee Girls Home, victim

read an occult book which was taken from a administrative office.

3



claimed noThe second victim, a white female, age

knowledge or involvement with the occult, pornography or sexual

abuse. Victim states first awareness of these activities

occurred when told about them by a child care attendant. Victim

claims to have met Jthrough victim s father

and states no pornography or sexual abuse was observed nor was

victim molested. Victim advised to having been raped at age

by a black male and the rape was not reported by her

family.

Victim number three, a black female, age states while

in the 8th grade, along with four or five other teenagers, held

parties where satanic symbols were present, marijuana smoked and

alcohol used. Victim advised no sexual or pornographic

activities took place at these parties. Victim states a brother

molested her from the time victim wasf

age|~

wears old. At

victim was hospitalized at St. Joseph Hospital because

of suicidal tendencies. Victim was subsequently placed in Uta

Halee Girls Home where she met victim's one, two and a child

care attendant. Victim stated that victim #1 would freak out a

lot and over dramatize things. Victim advised all information

regarding! was learned through these

associations with the child care attendant and other victims.

Victim states recent involvement with a member of the Rolling

60' s Crip gang and believes the gang member to be a drug dealer.

She further believes this gang member may know

and because of money, she is suspicious that may

be involved with the gang member in this. However, victim could

b6
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provide no facts or further details about this allegation. All

three victims as noted above were unable to provide any

information that was involved with occult

practices, pornography, drugs or sexual abuse.

The major source of child physical and sexual abuse

allegations arise from adopted children previously placed in the

home of Washington County, Nebraska.

One adopted child, ave
| |

claimed to have suffered beatings by

observed a Playboy-type magazine and attended
"

I

This
family-type functions at the home of

child did not observe ar.v pornography or sexual activities at

prod and claims that on occasion, children were beaten while

naked. Child claims no knowledge of sexual abuse in|

home or the home of

parties attended at|

Child states all

home by her were family fun-type

gatherings. This child did not travel with

A third adoptive child claims to have been physically and

sexually molested while in home. She also alleges that

transported her, prostitutes and teenage

males from Boys Town to Chicago and New York for immoral

purposes (subsequent interviews of individuals identified by

this child fail to verify any information and contradicted

statements made by the adoptive child). The third adopted child

b6
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further claimed that adoptive parents were involved with

pornography , that they would receive pornography shipment via

UPS and would transport pornography to school. Child states

information provided by a child care attendant indicated that

female students were forced to sleep with a school principal to

pass. Adopted child agreed to furnish a written report of

activities at the Omaha Girls’ Club and submit to a polygraph

exam. This child subsequently has refused to furnish the

written report or submit to a polygraph exam.

Both adopted parents of the aforementioned children denied

all allegations of physical and sexual abuse. Parents admitted

to having sexual material sealed in a closet which the children

got into and X rated videos which they, the parents, viewed in

private. Parents claim they were strict, that they spanked and

withheld privileges from children for disobedience. Parent

denied any travel by children with Parents

claim adoptive children want to go their own way and do their

own thing. This coupled with all the nasty allegations made

against them was their reason for relinquishing control of the

children. A child abuse investigation relating to children in

home was conducted by the Washington County Sheriff's

Office 1985-1986. One of the adoptive children was polygraphed

by the Nebraska State Patrol on the physical and sexual abuse

which allegedly had occurred in home. The Nebraska

State Patrol polygraph examiner administered one test, which

consisted of four polygrams or charts. Polygraph examiner

indicated these test results were truthful. The polygraph

b6
b7C
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consisted of several questions that were relevant to the child's

statement and allegation of child and sexual abuse against

Throughout the child abuse

investigation in 1985-1986, there was no mention of pornographic

activity nor was mentioned during

interviews conducted by NSP investigators. Findings were

presented to the Washington County Prosecutor's Office for

criminal charges. Prior to charges being filed,

relinquished custody of the children involved in the physical

and sexual abuse.

Allegations pertaining to residents and employees of Boys

Town were to the effect that young black male residents of Boys

Town were being transported by to various

cities throughout the United States for immoral purposes.

Follow-up investigation identified and located these

previous residents of Boys Town who had been mentioned in notes

provided by a past employee of Boys Town. Interviews of these

alleged victims and/or witnesses revealed no information or

facts that would support allegations of pornographic activity or

from Boys Town. This same witness advised that he did accompany

on trips to various cities throughout the

United States, but had not participated or observed any

pornographic activity or child abuse. Further, this witness

b6
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directly contradicts previously noted allegations by adopted

child #3 that this witness was present during a trip to Chicago

during September or October, 1984 where illicit sexual activity

occurred.

Adopted child #3 had alleged that this witness accompanied

her and to Chicago, Illinois. This

witness advised, however, during his interview that this adopted

child never traveled with him and

I

The

witness further advised that in September and October of 1984 he

was serving in the U.S. Navy at that time and did not attend a

party with

I

This same witness did state

that he had received homosexual advances by

during his tenure with| and this

resulted in the witness leaving the Omaha area, but it is noted

I 1

that the witness turned]
|

shortly after moving in with|

The witness advised that he had no knowledge and never observed

any pornographic or chi ld abuse activity during his tenure with

Allegations concerning death investigations were received

by the Nebraska Attorney General’s Office. These allegations

indicated that the deaths, which have been ruled as suicide, may

have been organized or directed by The first

death investigation referred to Curtis D. Tucker, BM, DOB:

2-14-59. On December 25, 1985, Tucker jumped from the 9th floor

window of the Ramada Inn at 72nd & Grover St. in Omaha, NE. All

witnesses interviewed at the scene indicated that there was no

foul play. Follow-up interviews with a priest who was a close

b6
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associate of Tucker advised that Tucker's death was a suicide.

According to the priest. Tucker had been counseled by the priest

in regards to a relationship TUCKER was having with a white

female. The priest advised that the relationship was terminated

by the girl for facial reasons. In the suicide note Tucker

left, indicates that Tucker committed suicide due to personal

and racial problems. Tucker's death was ruled a suicide by the

Omaha Police Division.

The second death investigation concerned Charles Rogers,

WM, DOB: 6-12-57. On November 10, 1986, Rogers died from a

self-inflicted gunshot wound. Follow-up interviews conducted

with family members and close associates indicated Rogers was

homosexual and may have been having a homosexual relationship

with Follow-up interviews with the lover

and roommate of Rogers, advised that Rogers was despondent over

Rogers' relationship with his roommate. Evidence gathered at

the death scene and during the autopsy of Rogers was examined by

the Douglas County Sheriff's Department and Rogers' death was

ruled a suicide.

Follow-up investigation and interviews conducted, relating

to the aforementioned suicides, indicate there was no foul play

involved with either of these deaths.

when interviewed, denied child

abuse, drugs and pornography activity, occult practices,

transporting of juveniles, including residents of Boys Town

interstate for immoral purposes, stating he was strongly against

such activities. denied allegations of transporting

b6
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adoptive nieces interstate or anywhere. Further, denied

any involvement with the death of Charles Rogers and claims he

doesn't know believes allegations are a

result of his race, political and community influence and the

fact he had money.

During the investigation into child abuse, child

pornography, suicides/homicides and sexual assault, previous

investigative reports from various law enforcement agencies were
/

acquired. Reports were also obtained from the Nebraska Attorney

General's Office and the Nebraska Foster Care Review Board. The

Nebraska Attorney General's Office provided interview reports of

the initial interviews of persons making the alleged

allegations. Foster Care Review Board provided investigators

with copies of reports submitted to their agency in which

allegations of illicit activity were documented. Omaha police

provided death investigation reports of Curtis Tucker, their

investigation into alleged cult activity and their investigative

reports of alleged sexual assault of one of the victims/witness

and the sexual assault of the mother of the victim/witness.

Douglas County Sheriff's Department provided their death

investigation reports on Charles Rogers. Washington County

Sheriff's Department provided reports of their investigation

into allegations of child abuse at the

residence.

b 6
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Interviews and follow-up contacts with individuals

knowledgeable of allegations as original set forth at the outset

of this investigation have failed to add substance, facts or

additional allegations relating to this matter.

In addition to the above, in excess of 50 individuals who

were interviewed pursuant to this aspect of the FCFCU.

investigation and/or as part of the separate on-going aspect of

the FCFCU investigation into financial irregularities at FCFCU,

were specifically asked if they had any knowledge regarding

whether! lor other associates with FCFCU

were involved in illegal vice type activities, namely child

sexual abuse, pornography, prostitution or narcotics. These

persons were questioned about this particular subject because

they were known to or believed to have a personal association

with or an association with person who

might have knowledge of such activities.

Another group of at least 50 individuals, who were known or

believed to have a non-personal association with FCFCU or

persons involved with FCFCU were interviewed and asked if they

had information regarding involvement of

or others associated with FCFCU in any illegal activities.

Virtually, all these individuals in both groups advised

they do not have any information regarding involvement of

or others associated with FCFCU in

vice-type criminal activity other than homosexual activity

between consenting adults, which was acknowledged by at least

four persons.

b6
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During the course of this investigation only one

individual, namely the aforementioned adoptive child #3, made

allegations that had been involved in

child sexual abuse, pornography, prostitution or drugs.

Investigation has failed to substantiate these allegations.

b6
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Sincerely, -

LL

Investigator
Nebraska State Patrol
4411 So. 108 Street
Omaha, NE 68137

cc:
FBI Supervisory Agent

Lincoln
~

Omaha 4006-30437
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

UNITED STATES OF AMERICA, )

)

Plaintiff, )

)

vs. )

)

LAWRENCE E KING, JR AND )

ALICE PLOCHE KING,
% )

Defendants . )

CR 89-0-63

ORDER
3AI0ZZm

»*r'" ** *.*

5 i-,y <

This case is before the magistrate pursuant to 28 U.S.C.

Section 636 to consider the defendant Lawrence E. King's motion

(filing 131) for continuance. A hearing was held on the motion on

January 19, 1990. At that hearing the defendant Alice ploche King

joined in the motion for continuance. All defendants consent that

any extra time be excluded for speedy trial computation purposes.

IT IS ORDERED:

1. The motion (filing 131) is granted as provided

herein, but is otherwise denied;

2. Trial of this matter is continued until on or after

June 4, 1990;

3. To the extent possible, all pretrial motions shall

be filed by March 15, 1990;

4. If it is not possible to file a particular pretrial

motion by March 15, 1990, then defendants' may file other pretrial

motions by April 15, 1990, providing they show good cause for the

late filing of such motions when the motions are filed;

5. A pretrial conference, at which all counsel and the

defendants shall be present, shall be held on March 19, 1990, at

Serial 654
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1:30 p.m. before the undersigned at which time the parties shall

be expected to state their respective positions as to: what further

motions will be required; when hearings on motions should be

scheduled; estimates of the length of trial; expected evidentiary-

problems at the time of trial and methods for resolving those

problems prior to trial; stipulations of fact; and ways and means

of expediting trial. Prior to the pretrial conference, counsel for

the parties shall meet and endeavor to arrive at an agreed pretrial

conference statement for presentation to the undersigned regarding

the items mentioned above, as well as the items mentioned in

Federal Rule of Criminal Procedure 17.1, Federal Rule of Civil

Procedure 16, and Local Rule of Practice 25. The parties shall

present the agreed pretrial statement to the undersigned at the

time of the conference. If the parties cannot agree as to a

pretrial conference statement each side shall prepare a suggested

statement and present the same to the undersigned at the conference

(understanding that no such statement shall be binding upon a party

until adopted pursuant to Federal Rule of Criminal Procedure

17.1)

6. The scheduling provided for in the court's order of

September 19, 1989 (filing 76) is not otherwise altered or amended;

7. The ends of justice will be served by granting such

a motion, and outweigh the interests of the public and the

defendants in a speedy trial, and the additional time arising as

1 While the court understands that this is a criminal case,
many of the same concepts employed in the civil rules regarding
pretrial preparation should be considered by the parties given the
underlying nature of this case.



* i
a result of the granting of the motion, the time between January

10, 1990 and June 4, 1990, shall be deemed excludable time in

any computation of time under the requirement of the Speedy Trial

Act, for the reason that defendants' counsel require additional

time to adequately prepare the case, talcing into consideration due

diligence of counsel, the novelty and complexity of this case, and

the fact that the failure to grant additional time might result in

a miscarriage of justice. 18 U.S.C. Section 3161(h)(8)(A) & (B)

.

DATED this 22nd day of January, 1990.

BY THE COURT:

3
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1

Agent£
The following investigation was conducted by Special

3on December 30, 1989, at Omaha, Nebraska:

stated a party was held at the Benedict Club
in North Omaha, Omaha, Nebraska. Source stated that I I

showed up in a black Marc V Lincoln bearing Nebraska license
H was wearing a trench coat with a mink collar and a

two to three carat broach on the coat . I I had two diamond
rings on each hand which consisted of a diamond pinkie ring on
each hand.

f
Soiirqe stated that

| | wife had a full-length mink
coat on and
with the exception of

associated with almost everyone at the party

Source stated that f
bearing Nebraska license

left the party in an old Ford

A check of the Nebraska vehicle records showed that
Nebraska registrationf
registered to a
Nebraska.

3is a 1.977 Marc V twp-dnor Lincoln
Omaha

,

A check of
that Nebraska license
registered to

j~-he Nebraska Vehicle Registration showed
lis a 1978 Chevrolet four-door

Omaha , Nebraska

.

1 •



WbraBfea ®tatB Eraislatur^

SENATOR LORAN SCHMIT

District No. 23
State Capitol

Lincoln, Nebraska 68509
(402) 471 -2719

Box 109
Beliwood, Nebraska 68624

b6
b7C

COMMITTEES

Chairman, Natural Resources

Banking, Commerce and Irsurance

Executive Board

Reference

Legislative Council

Ninety-First Legislature

."January 26, 1990

SAC Charles Lontor
Federal Bureau of Investigation
219 N. 17th. Street
Omaha, Nebraska 68102

Dear Mr . Lontor

:

Would you please provide a detailed accounting of the number of man
hours, expenses advanced and salaries paid for your departments ^
investigation of Franklin Savings and Loan prior to Febuary 1989?

Sincerely,
0

Loran Schmit
State Senator

LS/lb

J

v ^
\

[2

/ii'-
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FD-302 (REV. 3-10-82)

FEDERAL BUREAU OF INVESTIGATION

Date of transcription 1/26/90

|
1 BERKSHIRE HATHAWAY. INCORPORATED , 144 0

Ki

s

w-e-t—P-l-az a , Omaha
,

‘ Nebraska , telephone -number 346k-lToo, jwas
^elephonlcally TnPp-rvi p-WP.cT~by Special Agent ( SA)

|

of the FEDERAL BUREAU OF INVESTIGATION (FBI) . I Iwas
interviewed regarding FRANKLIN COMMUNITY FEDERAL CREDIT 1

UW1U1M

—

(FCFCU) . I [provided the\following information:

advised a review of his company's records and
personal expenditures by himself^dp not reveal any type of
donation or monies being paid to FCFCU or CONSUMER SERVICES
ORGANIZATION (CSO)

. |
|advised to the best of his knowledge

he was never solicited by employees of FCFCU or CSO to contribute
money on behalf of CSO, FCFCU, or the building fund for FCFCU.
Further review of BERKSHIRE HATHAWAY stocks do not reveal
personally owning any BERKSHIRE HATHAWAY stock.

I
|
advised

|
|had a social relationship with the

|

family approximately 16 years ago at which time| |had
requested from| |wife to utili zq the I

,

| home Tn
celebration of a wedding anniversary. advised his wife
agreed to the use of their personal home , however

,

refused to allow them to use their home. T requested the use
of his _home_ while they iiere—airtending a party or social gathering
at the | I residence. advised this residence was not
located on River Road, however, he could not recall the exact
location of the home.

| |
advised to the best of his knowledge) |never

requested any funds from I I on behalf of FCFCU, CSO or the
building fund for FCFCU.

E

advised he does not know any other principals
;'cu and could provide no further information regarding

FCFCU or CSO.

Investigation on 1/ 2 4/90 at Omaha, Nebraska File A Omaha, 147A.-571

by SA| Date dictated

This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned

to your agency; it and its contents are not to be distributed outside your agency.



Omaha 147A-571

I

Continuation of FD-302 of
,
On 1/24/90 ,

Page 2

J
\
advised he was instrumental in the establishment

ITY BANK in the North Omaha area along with two other
prominent Omaha residents. Upon its establishment in the North
Omaha area, he advised there was some concern by | |

or
FCFCU about too many banks in the North Omaha area for the
numberof residents.

|
advised the COMMUNITY BANK was

established and continues in existence as of to date.

advised he would personally contact his wife
regarding' any rurther information that may be available and would
immediately contact the FBI if additional information was learned.



Plaintiff,
j

)

VS.
) MEMORANDUM AND ORDER
)

LAWRENCE E. KING, JR.,
)

\

)

Defendant.
)

Counsel for the defendant Lawrence E. King, Jr. has

requested, orally, that I clarify certain matters regarding the

progression of this .case. After telephone consultation with

counsel,

IT IS ORDERED:

1. The defendant shall have continued access to the document

depository and records at the NCUA offices during the pendency of

these proceedings;

2. Defendant^ shall have until March 1, 1990, to provide their'-^w.

reciprocal discovery to the government.

DATED this 25th day of January, 1990.

i r.

—



1510 LEAVENWORTH STREET
OMAHA. NEBRASKA 68102

Brent m. Bloom
ATTORNEY AT LAW TELEPHONE (402) 342-2833

FACSIMILE (402) 346-8037

January 25, 1990

Mr
U. S~. Probation Office
U . S . Courthou s

e

17th & Capitol Streets
Omaha, Nebraska 68101

RE: U.S. v.
Case No! CR By-U-feb

Dear Mr.

This letter will serve as the required defendant's statement
of offense in the above-referenced matter.

Defendant
| |

(hereinafter
| D was

employed by the Franklin Community Federal Credit Union Therein-
after "FCFCU" ) from July, 1982 through November 4, 1988 as a
development officer. His duties included soliciting sales of
share certificates to individuals and organizations.

In addition to a base salary. received a commission
for the sale of each share certificate, based upon its value and
term of investment. He submitted gumma ri ps of his certificate
sales to the FCFCU accountant,
sales and issue commission checxs.
issued first quarterly, and later

JP
who would verify the

commission checks were
Unlike

Tne
on a monthly basis.

|
payroll checks, however, the commission checks were

issued without check stubs detailing withholding information,
addition, I Iwas not provided with an IRS Form 1099
FCFCU for any year.

In
by

and
duly filed IRS Form 1040 for tax years 1985, 1 986

I y« /

,

and he accurately reported his gross wages, interest
income and employee business expenses thereon. Although he was
aware of the reporting requirement for his commission income,

did not report these amounts for tax years 1 986 and 1 987
"on his Form 1040, nor did he file Form 1 099. On numerous
occasions since 1984, had requested the appropriate forms
for reporting his commission income from FCFCU' s accountant, both
verbally and in writing. He was repeatedly told that FCFCU was
responsible for the payment of taxes on commissions earned by
development officers from the sale of stock certificates, and
that he should not worry, as these matters were "taken care of."
It is presumed that I

~~| was deliberately misinformed about
his tax responsibility because FCFCU may have reported only a
portion of the share certificate sales in its financial records.

I I was never aware of any illegal or improper diversion of
funds

.
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Mr
. |

January 25 , 1990
Page Two

|— 1
was aware that there was a potential problem

concerning the commission income and discussed his tax situation
with a CPA. However, he did not report the income on his
personal tax returns because (a) he believed that FCFCU paid
axes on the commissions, and (b) he believed that he had up to

three years to amend his income tax returns (this information
having been provided in a telephone call to an IRS "SOO" number).

Throughout the investigation of this matter, including two
interviews with federal agents on January 11, 1989 and February
14, 1 989

, [
| has been completely cooperative. He has never

denied receiving the subject commission checks, nor has he been
untruthful as to any matters involved in ths investigation. From
the outset, he has indicated a willingness to pay his outstanding
tax liabilities.

,

y°u have any questions about these matters, please do not
hesitate to contact me.

Sincerely,

BMB/mk
cc:

[

Asst. U.S. Attorney
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to your agency; it and its contents are not to be distributed outside your agency. i



January 15, 1990

atart Atorney
National Credit Union Administration
1776 "G" Street
Washington, D.C. 20456

RE: Franklin Community Federal Credit Union
Bank records from Douglas

County Bank (#1-6270-1)

Dear

b6
b7C

I have enclosed a detailed list of all of the checks written
by the

j I
between February 20 and October 14, 1989, on their

account at Douglas County Bank. However, please note that no
checks were written between April 28 and June 25, 1989, a period
of approximately two months. The checks themselves do not provide
anv clue as to why activity ceased, then resumed. It is likely the

were using their account at Community Bank or some other
bank.

I have also enclosed a summary of their checks, showing a
total of $38,879.72 spent during the 6 months the account was
active. I was amazed to see that almost $15,000 of the total was
spent on credit card and loan payments.

Gross deposits during the same period were $49,208.70, with
cash backs of $5,700.00 giving a total net deposit of $43,508.70.
Two deposit sgurce^ require further investigation: /

-

00 came fromOf* 'the ^f^fe^its^WloI

I

0 ~l OmahOmaha NE—in _the form of two
’eK^Cks—tor—$JrOTUTHn~OT) each (

c

onies enclosed) , and one for
$400.00. Furthermore, had four accounts at Franklin,
numbers 3109, 3634, 4017, and 4852:

#3109

:

Dates back to at least January 1, 1980; a single
CD of $22,526.88 was created on 9-2-82. Interest
accumulated through 9-2-84 at which time it was
closed, anri the, full amount of $27,212.16 was paid
to Ms.

#3634: Dates back to at least August 31, 1979. No
deposits have been made to the account after 7-30
81, other than accrued interest. Balance”.

I
^ v



close of Franklin was $22,794.29 which was paid her

#4017

:

Account originated on 6-2-80, was closed on 1-1-
81 and re-opened on 3-25-82, at which time a CD for
$600.00 was purchased. No additional deposits were
made other than accrued interest, and NCUA paid her
claim in the amount of $1,262.49.

#4852: Opened 9-9-81 with $10,000.00 to purchase a CD.
No additional deposits other than interest were made
through Franklin’s closing. NCUA paid her claim of
$18,984.83.

However, Franklin did write a check to ( #31000 )|
|in the

amount of $5,000.00 on March 21, 1986. The funds were not taken
from any of the above accounts, but from FranklinCorn. #8888. That
payment certainly appears improper. So, who is
Why did she get $5,000.00 from Franklin? Why has shd giVSfi)

at least $20,400.00? Can her accounts at FirsTier be supSSlSllS
to determine i -f thejce ajce ntvwa-r funds transferred between
Franklin, and

The second item for further research is the check for
$1,638.30, dated July 17, 1989 from United Group Mutual Funds, and
payable tol |(copy enclosed). Is this a secret account
holding invested rUftdS/ This is the first time we have encountered
this Mutual Fund.

Additionally, it was highly unusual for so much currency to
be taken in the form of cash back ($5,000.00) in the two
deposits on August 28 and September 1, 1989. On the other liana,
deposits of currency and coin totaled $5,483.30. The largest
single currency deposit was for $3,500.00 on October 9, 1989.
However, it does not necessarily appear to be related to the cash
taken back in the two earliert Jdeposits.

In summary, the Icombined income from Social Security,
their only regular source of income, was clearly insufficient to
support their level of spending. The levels of deposit activity
and the amount of money spent by the
period appears extraordinarily
circumstances

.

xaiye Th
(during the six month

of theirview

Sincerely,

Principal

RLK/jah
enclosure
cc: I

b6
b7C



SUMMARY OF ]deposits
DOUGLAS COUNTY RANK
ACCOUNT

| |

'

FEBRUARY-OCTOBER , 1989

CATEGORY AMOUNT

Social Security
Unemployment

:

Opera Omaha:
Jettie Adams
United Group Mutual Fund:

I

currency/ Coin
Insurance Claims

Account at Community Bk
Deposits with no photos
Deposits : Bad Film
Miscellaneous

Total Deposits
Less: Cash Back

NET DEPOSITS

m 00 ,561..00
402..00
195..00

2
jr
000..00

1,r 638

.

.30
20,, 400

.

.00

5,r 483

.

.30

1,.173..25
230.,00

2,.434..14

5,.148.,83

1,,542.,88

49,,208. 70
(5,,700..00)

$43,508.70

O OtmjQ' v'~-

/\J,

[

7, V*
0 K>S', D

ffyo «> ~h> ^ e;:7

he
hlC



ACCOUNT

OF
GOTJNTV RANK

CATEGORY AMOUNT

Antiques/Collectibles $101.12
Auto Expenses 2,114.41
Loan/Bank Payments 10,231.01
Cash 1,350.00
Church 269.00
Clothes 604.70
Credit Card Payments 4,564.90

150.00
Department stores 1,474.09

Checks to him 700.00
Entertainment 496.06
Furniture 255.29
Groceries 1,080.64
Groceries/Cash 1,075.00
Insurance 610.00
Legal 1,672.30
Magazines 21.00
Maintenance 1,744.30
Medical 2,113.67
Other 2,864.92
Taxes 580.39
Utilities 4,806.92

Total Expenditures $38,879.72
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FEDERAL BUREAU OF INVESTIGATION

- 1 -

Date of transcription 2/9/90

Nebraska

.

SERVICE.

provided the fo
land Sa[

Financial Advisory Group, Omaha,
1 owi na information to Special Agent

INTERNAL REVENUE
(SA)

advised his records reflect the following
records were reviewed by PEAT, MARWICK, MAIN and COMPANY, an
accounting firm hired bv defense attorney I

attorney representing

1. The | | , and Iccount
at FIRST NATIONAL BANK, which contained bAhk &hd checks
from 1984 through the present.

2 - I,
account held at COMMUNITY BANK, Omaha, Nebraska for
Lakes and Prairie.

joint bank
the Senate of

b6
b7C

PEAT . MARWICK accountants reviewed records regarding
l as the following:

1.
|

| account opened May 13, 1987
through December, 1989.

2. The
|

|account opened July, 1983 through
December, 1988, and the COMMUNITY BANK account, 511-013 a checking
account opened in 1980, statements and FRANKLIN COMMUNITY FEDERAL
CREDIT UNION (FCFCU) checks from 1980 through November 21, 1988.

PEAT, MARWICK reviewed records regarding
which would reflect her checking account at COMMUNITY BANKS

1. Checking account, COMMUNITY BANK, account number
514-896 to include all checks and deposits from January and
February, 1986.

2. FCFCU share account 3858 from July, 1982 through
September, 1988.

Investigation on 2/8/90 at Omaha

,

SA
by SA

Nebraska

Date dictated

File § Omaha 147A-571

2/8/90

This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned

to your agency; it and its contents are not to be distributed outside your agency.
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3 . Any checks which
FCFCU kites.

was involved in the

2

Records regarding
being held at the

not have beenwould
the attorneys representing

manciai Advisory Group's location
reviewed bv PEAT. MARWICK accounting firm or

Records being maintained at the Financial Advisory
Group's office regarding I I would not have been
reviewed by PEAT. MARWICK accounting firm or the attorneys
representing

— — ~ ~
I

The following is a list of records being maintained by
the NATIONAL CREDIT UNION ADMINISTRATION (NCUA) and being reviewed
by the Financial Advisory Group on behalf of the NCUA and the
United States Attorney's Office.

Records pertaining to are:

1f Joint account of

[
FIRST NATIONAL BANK Mastercard account.

2 . The account
at FIRST NATIONAL BANK from 1984 to the present, including bank
statements and checks.

3

.

and[
account for American Express Centurion account.

] joint

4

.

Kfisa account at
BANK ONE, Columbus, Ohio.

5. I

statements from 1983 through 1988.
] Diner's Club

BANK

BANK

6-
I

account opened February 7, 1989.

7
-

I

Mastercard statements.

DOUGLAS COUNTY

FIRST NATIONAL

8 .

9.

I auto loan.

]
Bank America Visa

b6
b7C

gold card.
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10 .

BANK Visa.
FIRST NATIONAL

11 .

1988, Deed of Trust mortgage.
loan COMMUNITY BANK, December,

12 .

BANK, Senates of Lakes and Prairie.

Citibank account.

COMMUNITY

13.

FIRST FEDERAL

account.

Mastercard, FIRST NATIONAL BANK.

Visa, Citibank.

,
MERCHANTILE BANK, St. Louis, Visa

,
NORWEST BANK car loan.

19 . The FCFCU share account number

20. Loans of FCFCU regarding

Records being maintained bv the Financial Advisory Group
for the NCUA regarding are:

1. COMMUNITY BANK checking account to include
statements and FCFCU checks, number 511-013 opened 1983 through
November 21, 1988.

2. A WADDELL and REED Brokerage from January 1, 1975
through December 31, 1988.

regarding C

ThP- FCFCTT sharp, a ccount 1033 and loan account 1033

regarding
December, ' xyay

.

4 . The |~ Brokerage account
J opened May 13, 1987 through

5 . The I I Brokerage account, a personal
account for i I opened July, 1983 through
December, 1988.

b6
b7C
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6. A joint account with
"kt the FIRST NATIONAL HAN

'

K" UF OMAHA'

/ 3

X

tiy 1971
through the present a Mastercard account.

Li Z NORWEST account withl
regarding automobile I6hn.

and

Records being held bv the Financial Advisory Group on
behalf of the NCUA regarding are as follows:

1. The personal checking account at NORWEST BANK, 1989
records rggardin gl I

2. The OCCIDENTAL NEBRASKA auto loan, 1987 from TEAM 1

FORD on behalf ofl I

June 16,
3

.

1982 .

FCFCU loan file of numbered 2400,

The following records being held by the Financial
Advisory Group on behalf of the NCUA in regards to I I

are as follows:

1. The COMMUNITY BANK checking account number 514-896,
checks and deposits from January and February of 1986, and the
FCFCU share account number 3858, July, 1982, through September,
1988.

The following records being held by the Financial
Advisory Group on behalf of the NCUA relating to I Hare
as follows:

1. The FCFCU share account number 6299 and 6996.

All other records requested bvl ~l

representing l~ I, are negative.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEBRASKA

UNITED STATES OF AMERICA,

Plaintiff (s)

,

vs.

LAWRENCE E. KING, JR*

,

ALICE PLOCHE KING,

Defendant (s)

.

CR89—0—63

filed
.DISTRICT OF NEBRASKA
I AT M

FEB 2 1990

Norbert H. Ebel, Clerk

I
By... Deputy

MEMORANDUM AND ORDER

Mrs. King has filed a motion (filing 130) seeking to obtain

from the government some 21 hours of video taped statements of

three individuals. The video taped statements were taken by

investigators for a special committee of the Nebraska Legislature.

The video taped statements were turned over to the Federal Bureau

of Investigation. I now deny the motion.

Although Mrs. King's motion may be construed to be made upon

Federal Rule of Criminal Procedure 16 grounds, at oral argument in

this matter counsel indicated that the motion was predicated solely

upon Brady v. Maryland, 373 U.S. 83, 87 (1963). According to

Brady, the prosecutor has a dirty to disclose, at least upon

request, all evidence favorable to the defendant which is "material

either to guilt or punishment." Id. at 87. With, or without, a

specific defense request, evidence must be produced "only if

evidence is material in the sense that its suppression undermines

confidence in the outcome of the trial." United States v. Bagley,

473 U.S. 667, 678 (1985). Evidence generally considered to be

Brady material includes: a witness' prior criminal record; a

witness' statements favorable to the defendant; the 'exiateiice |-;0,f

^

)^£2.
j

FES 2 &£>
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witnesses favorable to the defendant; psychiatric reports showing

the defendant's legal insanity; specific evidence which detracts

from the credibility or probative value of testimony or evidence

used by the prosecution; promises of immunity to a government

witness; and prior contrary statements of a prosecution witness.

Defending A Federal Criminal Case, § 3.09 at 3-11 (1989, Federal

Defenders of San Diego, Inc.). With these principals in mind, I

turn to Mrs. King's motion.

I have not reviewed the actual video tapes. The parties

that such review was unnecessary because the prosecution

agreed to submit to me, for in camera ex parte examination, a 45

page summary of the video tapes prepared by the Federal Bureau of

Investigation. I further permitted Mrs. King's counsel to submit

to me for in camera ex parte examination a specific explanation of

the defense theory upon which the Brady motion was predicated. I

have carefully reviewed the transcript and defense counsel '

s

submission.

Put simply, the pending case is based upon an indictment

alleging economic crimes, essentially arising out of alleged

misappropriations of money from the Franklin Community Credit

Union. The State Legislative Committee which took the statements,

aPP®ars t from the context of the statements
, to be interested in

matters not directly related to the allegations of the indictment

presently pending in this court against Mrs. King. I understand

from the government that it received the video tapes long after

the present indictment had been handed up by the federal grand



jury. The government advises me that the government is

investigating the allegations which are contained in the video tape

statements of the witnesses, but the investigation which is on-

going is not directly related to the indictment in this court which

charges Mrs. King. Specifically, the government tells me:

The statements of the individuals in the videotapes
relate to other allegations than those charged in theindictment against the defendant. An investigation ofhe allegations contained in the videotapes is ongoingby federal and state law enforcement authorities . The
government has a legitimate interest in protecting
against a premature release of material relating to anongoing sensitive investigation of crimes unrelated tothe charged indictment....

The information sought by Defendant Alice King isnot exculpatory to the charges in the indictment. The
information does not directly relate to the expenditure
?S/mS£t

S ° f Franklin Community Federal Credit Union
(FCFCU) and the embezzlement of the FCFCU funds....
Defendant merely speculates that the information on thevideotapes may show a lack of knowledge in the allegedconspiracy as charged in the indictment. This
speculation is not warranted by the context of the video
rSPJ

S
JL
nd defendant articulates no further specific basishat the information is material to the preparation ofher defense to the indictment.

Memorandum in Opposition to Defendant Alice King's Motion for

Inspection, at 3-4.

My review of the transcripts and defense counsel's submission

convinces me that the above quoted statement in the government's

brief is true. Due to the sensitivity of the matter, 1
I shall not

Counsel for the government and counsel for Mrs. King are to
uni

ented
u
for their professional handling of this issue,

a?in$L» £«
e
J
S ^h° are

,

not Presently before the court. As counsel
n«K^

rin9 °r
^
1 argument

' these tapes have been the subject
aLli

lA° sPe
^
ulatl

?n * It is shameful and unethical to playgames with the information contained in the tapes, such as, by

3



further elaborate.

IT IS ORDERED:

1. The motion (filing 130) is denied;

2. Herewith delivered to the Clerk of the United States

District Court for the District of Nebraska is government's Exh.

I, the transcripts, and defense counsel's submission to the

undersigned, both of which shall be sealed and not made available

to any person or entity until further order of this court.

DATED this 2nd day of February, 1990.

leaking to the public supposedly accurate bits and pieces of
information said to be contained in the tapes. The witnesses who

statements, the persons who may be accused in the
statements, and the public deserve a calm, dispassionate, and

examination of the facts by competent public investigators
and by competent public prosecutors before someone is accused, letalone tried. There is every reason to trust the integrity and
competence of law enforcement, including the Federal Bureau of
Investigation, the United States Attorney's Office for the District
of Nebraska, the Nebraska State Patrol, and the Nebraska Attorney
General’s Office. Likewise, there is every reason to trust the
competence and integrity of defense counsel. in contrast, there
is no reason to trust those who frustrate the legal process by
making outrageous, unsupported, and insupportable claims to the
public before the legal process has had a chance to work. Thosewho care about justice would be well advised to follow the lead of
counsel for the government and counsel for the defendant in this
case by allowing the deliberative legal process to work free of
sensationalized rumor and innuendo.

4


